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Money for Old Rope. 


WASTE METAL, PAPER OR STRING 


Full market prices paid for all classes of materials. 
We buy WASTE PAPER, SCRAP METALS, 
ROPES AND STRINGS, and specialise in the 
guaranteed destruction of confidential documents. 
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J. & J. MAYBANK LIMITED 


One of the MAYBANK group of companies 
Jack Scrap says: 


“Let me clear Contact Mr Victor at 
your waste ™ Deptford Wharf | 
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S.E.10. Telephone: Tideway 535! 
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By Will or Codicil or Covenant 


May we suggest to Legal or Financial Advisers that, when questions of their 
clients’ benefactions arise, the worthiness of the Royal Air Force Benevolent 
Fund may be wholeheartedly and deservedly commended. 


Briefly, The Royal Air Force Benevolent Fund provides help to R.A.F. 
personnel disabled while flying or during other service. It assists the widows 
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education. It gives practical assistance to those suffering on account of 
sickness and general distress. 





The need for help in nowise lessens in peace or war. Our immeasurable gratitude 
to that “ Immortal Few” can hardly cease while memory itself endures. 


The Royal Air Force Benevolent Fund 


More detailed information will gladly be sent by The Hon. Treasurer, 


The R.A.F. Benevolent Fund, 67 Portland Place, London, W.1. 
Telephone: LANgham 8343 


(Registered under the War Charities Act, 1940) 
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Visible Justice 


WE welcome the decision of the Court of Appeal in Pontin 
and Another v. Wood, which we report at p. 1105, that the 
omission of the words “ for negligence ’’ from an endorsement 
on a writ, served in connection with a claim for damages for 
personal injuries, did not nullify the writ. We previously 
expressed our concern at the original holding of the writ to 
be a nullity. Technical but unjust points in litigation can 
only damage respect for the law, and the less of them that 
prevail, the better. 


£10,000 If You Die of Fright 


So runs the headline of a poster advertising a horror film 
and lately to be seen in London Underground stations. The 
horrors depicted apparently consist of a great, big saw coming 
nearer and nearer to a wretched victim. We do not know 
how much attention the draftsman of the poster has paid to 
the well-known case of Carlill v. Carbolic Smoke Ball Co. 
[1893] 1 Q.B. 256, but consideration of that decision shows 
that it is probably not directly in point. It is cited in 
Halsbury, 3rd ed., vol. 8, p. 71, for the proposition that, 
where an offer is made to pay a specified sum to anyone who 
performs specified conditions, performance of those conditions 
constitutes an acceptance of the offer. However, it could 
hardly be said that a cinema-goer accepted an offer by his 
conduct in dying of fright, especially as it would be most 
difficult to prove that he was consciously dying of fright with 
the intention of entering into a contractual relationship 
with a cinema proprietor ; it would also be difficult, though 
probably not impossible, even to prove that a person died 
“of fright.” Certainly, we would not think that many death 
certificates give such a cause of death. Or are the “ nervous 
shock "’ cases relevant here? A right of action survives after 
death (ibid., p. 224) and the personal representatives might 
possibly sue on a contract of indemnity, arguing that the 
deceased in buying his admission ticket was being given 
not only the right to see the film but also the right to benefit 
his estate by {£10,000 if he died of fright during it. The 
defendant would no doubt raise the defence of volenti non fil 
injuria. It could be said that such a case “ bristles with 
legal points’ and several of the bad ones, no doubt, are 
mentioned above. As we do not write our editorials in 
London’s Underground, we have not the poster before us 
to see if qualifying conditions are contained in it, but we 
recollect that it included words to the effect that the first 
person to die of fright during the film was insured for £10,000 
and that seems to be rather different. The law students’ 
debating societies are more likely to be called upon to answer 
the problems posed than is the High Court. 
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How Many Weeks in Three Years ? 


WHETHER 156 weeks are the same as three years was the 
question recently considered by the Commissioner of National 
Insurance. The point arose in a claim for widow's benefit 
(Decision No. R (G) 4/61). Section 17 (1) (c) of the National 
Insurance Act, 1946, as amended, provides that a widow is 
entitled to widow’s benefit if the husband satisfied the relevant 
contribution conditions and, in the case of a widow’s pension, 
if at the husband’s death he and the widow had been married 
for not less than three years and she was over the age of 
fifty but under pensionable age. In the case in question, 
the only condition not satisfied beyond any doubt was the 
fulfilment of the condition relating to the minimum duration 
of the marriage. The claimant was married to her late 
husband on Saturday, 26th October, 1957, and he died on 
Saturday, 22nd October, 1960. Thus the parties were married 
for three years by the day, and by reference to the fact that 
it was 156 weeks exactly. Further, the claimant’s husband 
had paid or was credited with 156 contributions during the 
marriage. The Commissioner held that a “ year,” which was 
not defined in the National Insurance Acts, should be given 
its ordinary meaning of a calendar year and not a limited and 
specialised meaning of fifty-two weeks. As it was not 
necessary for determining this appeal, he reserved the question 
whether the period of three years was complete only on the 
anniversary of the marriage or whether, as the insurance 
officer submitted, on the day preceding the anniversary. In 
the result he was satisfied that the claimant had not been 
married to her husband for ‘‘ not less than three years,”’ and 
her claim accordingly failed. 


An Illegal Collection 


ScROOGE’s nephew told his “squeezing, wrenching, 
grasping, scraping, clutching’’ uncle that Christmas was 
“a kind, forgiving, charitable, pleasant time,” and the spirit 
of Christmas was in evidence recently in a Walworth police 
station. Two young boys were “ charitable” and collected 
£1 1s. 8d.. “ for the orphans” and they took the money to 
the police station. It seems probable that in collecting this 
money the boys had committed at least one offence. Perhaps 
they had not obtained a licence under the House to House 
Collections Act, 1939 ; perhaps they had infringed regulations 
made under the Police, Factories, etc. (Miscellaneous Provi- 
sions) Act, 1916; perhaps they were under the minimum 
age specified in reg. 8 of the House to House Collections 
Regulations, 1947. The sergeant on duty does not appear 
to have inquired too closely. Christmas is a“ kind, forgiving ”’ 
time and, although he told the boys that their conduct was 
“ very illegal,’ he added that it was also “ highly commend- 
able ” and, as far as we are aware, no charges were brought. 
No doubt the charitableness of the boys and the forgiveness 
of the police sergeant will help the children of the orphanage 
to which the money was sent to have a pleasant time on 


Christmas Day. 


Unlicensed Moneylending 


EvERY moneylender, whether carrying on business alone 
or as a partner in a firm, must take out annually in respect 
of every address at which he carries on his business as a 
moneylender an excise licence: s. 1 (1) of the Moneylenders 
Act, 1927. The expression “‘ moneylender” includes every 
person whose business is that of moneylending, or who 
advertises or announces himself or holds himself out in any 
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way as carrying on that business, but it does not include any 
person bona fide carrying on any business not having for its 
primary object the lending of money, in the course of which 
and for the purposes whereof he lends money: s. 6 of the 
Moneylenders Act, 1900. Whether a person is carrying on 
business as a moneylender is a question of fact (Litchfield v. 
Dreyfus {1906} 1 K.B. 584) and it is necessary to show a 
certain degree of system and continuity about the transactions 
(Newton v. Pyke (1908), 25 T.L.R. 127). In a recent case 
at Bedford Magistrates’ Court it was alleged that a milkman 
had been “ carrying on systematic moneylending as a sort 
of supplementary business to his milk round.’’ He lent 
money to his customers and his interest charges were Is. in 
the { a week on the original sum lent for the duration of the 
loan. The milkman was fined {25 with three guineas costs 
for carrying on business as a moneylender without an excise 
licence and it would seem that in this case it would have 
been impossible for him to contend that he came within the 
exception of bona fide carrying on any business not having 
for its primary object the lending of money, in the course 
of which and for the purposes whereof he lent money: cf. 
Khoon’s Official Assignee v. Ek Liong Hin, Lid. {1960} A.C.178, 
and MacDonald v. Napier 1960 S.L.T. 345. Presumably 
it would have been otherwise if the milkman had been able 
to show that he had lent money to enable his customers to 
buy his goods. 


Future London Government 


A MAP showing possible future local government groupings 
in London has been sent by the MINISTER OF HOUSING AND 
LocaL GOVERNMENT to local authorities in the London area. 
This follows the publication of the White Paper on London 
Government (Cmnd. 1562) at the end of last month. The 
Minister intends to invite London area authorities to discus- 
sions in the spring on the pattern of the future boroughs, and 
has asked them for their views on the map by the end of 
March at the latest. He also invites the views of any peri- 
pheral authority on its inclusion in or exclusion from the 
London area. Factors taken into account in drawing up the 
map were: present and past associations, the location and 
areas of influence of service centres, lines of communication 
and patterns of development. The relevant weight given to 
these factors necessarily varies from place to place, but the 
map’s suggested groupings represent an effort to reconcile 
them as far as possible. Circular No. 56/61, accompanying the 
map, said that local authorities would doubtless wish to 
discuss these matters with their neighbours and alternative 
suggestions might well emerge. The Minister was anxious 
to be fully informed of the wishes of the present authorities, 
but he would ask them to bear in mind that the Government's 
proposals regarding the distribution of functions were based 
on the assumption that the boroughs would have a minimum 
population of about 200,000 wherever possible. If alternative 
suggestions were made, any consequential effect in the 
formation of neighbouring boroughs should, wherever possible, 
be indicated. 


The Solicitors’ Journal 


Tue Christmas holidays necessitate an alteration in the 
distribution arrangements for next week’s issue. It will be 
posted one day later, to reach subscribers on Saturday, 
30th December. Subsequent issues will be posted as usual 
in time for delivery on the Friday of every week. 
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MONEY 
MELTS 
AWAY 


If you have a little spare cash. 
and you keep it ‘by you’ it just 
seems to disappear 


It’s much better to put it in a building society. 
There it gathers good interest—on which you 
pay no income tax. 

In a building society your money never goes 
down. And you can get it at any time. 

The great thing is to get your savings started! 
Walk into the offices of any society which belongs 
to The Building Societies Association and open 
an account. No formalities, no stamp duties. 

We shall be glad to send you the list of 330 
member societies and illustrated booklet on 
saving and borrowing. Please send a postcard to: 
The Secretary, Dept. DT.2, 


THE BUILDING SOCIETIES ASSOCIATION 


14 PARK STREET, LONDON W.1. 


This is what 
> we are saying 
to the public 
about investment in 
building societies 


Many readers of our message will turn to 
their financial or legal adviser for con- 
firmation, and we believe you will be able 
to bear out what we say. 

The building society investor is one of 
the most jealously protected members of 
the investing public, and there is a place in 
every portfolio for a solid building society 
holding. 

Advise your clients to invest with mem- 
bers of The Building Societies Association 
and you will be recommending a course 
which is safe, profitable and socially useful. 


Details gladly supplied by 

The Secretary, (Dept. SJ.12) 
The Building Societies Association, 

14 Park Street, London W.1 
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WHEN IS A STAKEHOLDER NOT? 


In everyday conveyancing one of the words probably most 
used yet most misused is “ stakeholder.” The majority of 
contracts for the sale of land very properly provide that a 
deposit shall be held by a stakeholder; but what so often 
has happened is that the deposit was in fact paid to the selling 
estate agent some time before the exchange of contracts, 
and the agent accepted it “as stakeholder.’ At that stage, 
what does it mean? That is the question it is intended to 
examine, confining the inquiry to sales by private treaty. 

The exact position of a stakeholder has not been exhaus- 
tively defined. Jowitt’s Dictionary of English Law says, 
‘ Upon a sale of land a stakeholder appears to hold the deposit 
for the party entitled thereto” (p. 1668), a remark adopted 
from Wharton’s Law Lexicon. This was expanded - by 
Cyprian Williams: “ He receives [the deposit] on the terms 
that he shall pay it over to the vendor on the due completion 
of the sale, or the forfeiture of the deposit, but if the contract 
shall fail to be completed by the vendor’s default, then to 
return the money to the purchaser ” (71 L.J. 162, at p. 163). 
The clear picture emerges of a stakeholder with positive 
duties to pay the deposit to one or other of the parties on the 
happening of certain predetermined events. 


Agency relationship 


The relationship of the stakeholder to each of the other 
parties is one of agency. “ The term ‘ stakeholder ’ involves 
that a person falling into that capacity would act as agent for 
both parties: per Hodson, L.J., in Ryan v. Pilkington [1959) 
1 W.L.R. 403, at p. 408. It includes not only an authority 
to accept the deposit, but also an authority (which the parties 
to the contract for sale agree inter se shall be irrevocable) 
as to the ultimate disposal of the money. Despite the general 
custom of purchasers handing over a letter to the agent 
releasing the deposit on completion of a sale—which is of 
practical convenience—it is submitted that the agent has 
on completion no alternative but to account to the vendor. 
(In the event of a dispute he may interplead, but this is only 
a question of the mechanics of ensuring payment to the 
person entitled.) If the purchaser simply gave authority 
to receive the money, without more, his consent (jointly with 
the vendor’s) would be necessary for its repayment. This 
would destroy the essential impartial independence of the 
stakeholder. 


To analyse the stakeholder’s position, one may say that he 
is an agent that the two contracting parties agree to employ. 
They further agree the scope of his authority in such a way 
that, he having received the deposit, it will in all circumstances 
be possible to ascertain from the original agreement how he 
should dispose of it. This agreement, and thus the stake- 
holder’s authority, cannot be varied or revoked unilaterally. 
It is this agreed irrevocable authority which sets the stake- 
holder apart from other agents, giving him a set of rules by 
which he must be guided and under which he is free from 
other directions from his principals. 


No enforceable agreement 
What, then, of the estate agent who receives a deposit 


‘‘ subject to contract ” and “‘ as stakeholder”? One essential — 


element is missing: the other two parties have not reached 
an enforceable agreement. Should the prospective purchaser 
wish to back out he may demand the repayment of his deposit 
at any time, and should receive it. The vendor has absolutely 


no control over this. He may object violently, but he has 
no right to interfere. To rectify the apparent anomaly, 
could one say that the vendor has in fact agreed with the 
prospective purchaser that the agent shall hold the deposit 
as stakeholder when the contract becomes binding, but until 
then it shall be repayable on demand? At best this would 
seem to be,merely an agreement to contract, and so still 
unenforceable. Further, in practice, when the formal contract 
is drawn it may provide for the deposit to be held by the 
vendor’s agent because of his fiduciary capacity, or by the 
vendor’s solicitors as stakeholders. It is accepted that there 
is nothing irrevocable about the agent’s authority relating 
to the deposit before exchange of contracts, so his position 
bears little resemblance to that of a stakeholder. 


The position of an estate agent accepting a deposit prior 
to exchange of contracts was examined in Ryan v. Pilkington, 
supra. The facts were that a prospective purchaser paid 
deposits amounting to £200 to the agent, who issued written 
receipts “as agent for the vendor.’’ The sale went off and 
the prospective purchaser claimed repayment of his deposit 
from both the agent and the vendor. The agent being a 
bankrupt, the question before the Court of Appeal was 
whether the vendor must repay the deposit. The court held 
that he was obliged to do so, on the grounds that the agent 
had acted within the scope of his ostensible authority and 
had on the facts received the money as the vendor’s agent, 
and not as stakeholder as had been argued on the vendor's 
behalf. “If Pilkington [the estate agent) had received the 
£200 as a stakeholder, then Ryan [the prospective purchaser] 
would be entitled to the £200 from Pilkington. If Pilkington 
had received the £200 as agent for Gem [the vendor), then 
Ryan would be entitled to receive the £200 from Gem ”’ (per 
Morris, L.J., at p. 410). 

Hodson and Willmer, L.JJ., both defined a stakeholder, 
in these circumstances, as agent for both parties. This is 
respectfully questioned, although it undoubtedly is the case 
after the formation of a binding contract. They concluded 
that a prospective purchaser would have no action against 
the vendor for the deposit held ‘‘ as stakeholder” ; it would 
be surprising if one joint principal were accountable to the 
other for the agent’s misconduct. This seems to be straining 
the facts to produce the desired conclusion. What control 
has the vendor as principal, over the agent’s actions relating 
to the deposit? If the prospective purchaser orders its 
repayment or other disposition he cannot interfere. It may 
be said that he authorised the taking of the deposit, yet 
what happens if he withdraws this authority? If agent and 
prospective purchaser are content for it to stay where it is, 
nothing. The conclusion must be reached, on examining 
the practical position, that in this respect the estate agent 
is the agent of the prospective purchaser, and of him alone. 
Not only does this fully explain the facts—lack of essential 
preliminaries to the appointment of a stakeholder, and the 
vendor unable to exercise any control—but it also keeps 
unchanged the principle that the vendor is not liable to repay 
a deposit which was not accepted on his behalf. 


Prospective purchaser should not pay deposit 
Concluding that the estate agent has become agent for the 
prospective purchaser is not without its theoretical difficulties. 
The fiduciary relationship between principal and agent seems 
likely to suffer severe strains. Normally it would be a breach 





1094 [Vol. 105] 


of the agent’s duty to the vendor, who employs him first, to 
become agent for a prospective purchaser, but it may be 
assumed that there is at least implied authority for this. 
No such authority, however, could be implied from a pros- 
pective purchaser to the agent to treat with or accept a 
deposit from a rival bidder. Yet the agent is bound to the 
vendor to acquaint him with better offers. The agent has 
two principals with diametrically opposed interests. 

The appearance of the pre-contract stakeholder is by no 
means infrequent. With generally a seller’s market in house 
property it is very common for a deposit to be paid “ to 
clinch the matter " even before solicitors have been instructed. 
It:may well be a situation that lasts for an appreciable time : 


“YEA, AN APE 


Fro time to time humble citizens of this green and pleasant 
land while engaged on their lawful occasions have found 
themselves face to face with an animal they would have 
expected to meet only on a safari, and have suffered unpleasant 
injuries as a result. One has little sympathy for plaintiffs 
who take liberties at zoos in order to pat zebras or who 
approach leopards in a circus ring protected only by philan- 
thropic intentions, but it is easy to imagine the surprise of the 
lady who on an excursion to the English countryside was to 
her great discomfort seized and hugged by a bear ; or of that 
equally unfortunate lady who had her nose bitten by a 
monkey which came through her kitchen window. The 
plaintiff in Brook v. Cook, p. 684, ante, is the latest of these 
unhappy litigants who have gone to law because of a chance 
meeting with an exotic member of the animal kingdom. 

With term almost ended, it was with discernible pleasure 
that the Court of Appeal turned their attention from sterner 
matters of law to examine the legal position occasioned by 
the action of a monkey since sadly deceased. The plaintiff 
and defendant in Brook's case were neighbours. The defen- 
dant’s son had received some time previously a monkey as a 
gift from, it is presumed, a well-wisher. The monkey, which 
was found to have a habit of jumping at people, was not of 
unpleasantly large dimensions but was a West African grass 
monkey of about twelve to fourteen inches in height. The 
plaintiff, while professing a decent liking for cats and dogs, 
did not feel the same warmth of humane affection towards 
monkeys, of which she admitted she was frightened. She 
claimed that while she was in her garden she was frightened 
by the sudden appearance of the monkey on the garden wall. 
She alleged that she moved away to prevent the monkey 
leaping on her, and in so doing she fell and broke her wrist, 
in respect of which she claimed damages. The learned 
county court judge found as a fact that the plaintiff's fall was 
a mischance quite unconnected with any emotion for which 
the monkey was responsible, and gave judgment for the 
defendant. The Court of Appeal came to the conclusion 
that they could not disturb this finding of fact by the judge 
who had heard the evidence and seen the witnesses. This is, 
then, the ratio of the case, and regrettably the other interesting 
points of law which arose and upon which the court expressed 
views can only be considered as obiter. 


The monkey genus 
The court accepted the argument for the defendant that 
the monkey in question was not to be presumed to be within 
the category of animals ferae naturae. Whether an animal 
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in the case of new estates a preliminary deposit of anything 
up to £100 may be held for months while the house is being 
built. A considerable amount of money is tied up in this 
way, and it is hoped that this analysis of the legal position 
shows the futility of it. It is common ground that neither 
party is bound until there is a formal contract : why should 
the vendor feel any more secure because the prospective 
purchaser has transferred some money from his own hands 
to those of an agent under his sole control? Prospective 
purchasers should resolve to stand united and keep their 
money in the bank. Vendors can afford to take a realistic 
attitude : they lose nothing, and most of them will be buying 
some time. T. M.A. 


OR MONKEY ” 


falls into this category or not is a question of law in respect 
of which judicial notice is exercised. Three points at least 
are clearly established regarding the exercise of judicial notice 
in this connection. (1) As it is a matter of law the doctrine 
of precedent applies—thus Devlin, J., in Behrens v. Bertram 
Mills Circus, Lid. [1957] 2 Q.B. 1, found hin.self bound by 
the Court of Appeal finding in Filburn v. People’s Palace and 
Aquarium Co., Lid. (1890), 25 Q.B.D. 258, which, he said 
(at p. 15), “ must be regarded as an authority for the legal 
proposition that all elephants are dangerous.” (2) The fact 
that the particular animal is tame is irrelevant: “ The 
harmfulness of the offending animal is to be judged not by 
reference to its particular training and habits, but by reference 
to the general habits of the species to which it belongs ” 
(per Devlin, J., in Behren’s case, supra, at p. 14). (3) The 
courts will not make distinctions within the species to dis- 
tinguish earlier precedents; thus Devlin, J., in Behren’s 
case, supra, rejected the contention that, as the elephant in 
question was a Burmese elephant, whereas the elephant in 
Filburn’s case, supra, was not, the latter case was not binding. 
Such distinctions, the learned judge said (at p. 16), would 
“be productive of minute sub-divisions which would destroy 
the generality of the rule.” 

Hale, writing in the seventeenth century (referred to by 
Dr. Glanville Williams in his book “ Liability for Animals ”’ 
at p. 292), drew a distinction between animals like bulls, 
cows, horses and dogs in respect of which sctenter was necessary 
for liability, and animals ferae naturae “ such as a lion, a bear, 
a wolf, yea, an ape or monkey” when no proof of scienter 
was necessary. He then cited from personal knowledge 
“ Andrew Baker's case, whose child was bitten by a monkey 
that broke his chain and got loose.” A further case similarly 
suggesting that a monkey is an animal ferae naturae was 
referred to in argument in Mitchell v. Allestry (1676), 3 Keb. 
650 (Dr. Glanville Williams suggests that this may in fact be 
Andrew Baker's case). These old authorities were hearsay, 
no report being available, but May v. Burdett (1846), 9 
Q.B.D. 101, appeared at first sight to be an authority that a 
monkey was an animal ferae naturae. Indeed, Dr. Glanville 
Williams in his book (see p. 329) seems to have treated it as 
such, since he refers to a monkey and comments: “. . . in respect 
of which no proof of scienter is now required.” However, 
it was pointed out that scienter had been specifically proved in 
May’s case, which could not, therefore, be said to establish 
that in law all monkeys must fall into the ferae naturae class. 

There was, then, no binding authority on this point. 
During the course of argument a great variety of creatures 
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received judicial attention, ranging from the “ vile and brute ” 
to the weird and harmless, from elephants and lions to birds 
and bees, and even fleas. Counsel took the point that there 
was not just one monkey genus as there was just one elephant 
or one lion genus. This was clear from reference to the 
Oxford dictionary. There were in fact a great number of 
monkey genera and it could not be presumed that all these 
different genera were to be regarded as being within the ferae 
nalurae category. An animal is deemed to fall into this 
category unless “it is shown to be either harmless by its 
very nature, or to belong to a class that has become so by 
what may be called cultivation '’ (per Lord Esher, M.R., in 
Filburn’s case, supra, at p. 260). Thus a camel was held to be 
a domestic animal in McQuaker v. Goddard {1940} 1 K.B. 687, 
“as the evidence was conclusive that, in fact, camels are 
among the oldest domesticated animals in the world.’’ Whether 
a particular species of monkey will fall into the ferae naturae 
category or not will depend on the “ experience of mankind "’ 
as to that particular species alone. As far as monkeys are 
concerned, then, there may well be “ minute sub-divisions 
which would destroy the generality of the rule.” The camel 
was the first animal not a native of England to be held to be 
a domestic animal, and the door is now open for the monkey 
to join the lonely camel. 


Foreseeability of fright 


Another point of great interest considered by the court 
was whether, assuming the monkey to be within the ferae 
naturae class, the damage suffered by the plaintiff was too 
remote. It-had always been presumed that in cases of strict 
liability the person under the duty was liable for all damage 
which resulted from the loss of control. Dr. Glanville 
Williams suggested that the damage should have in some way 
been intended by the animal, but Devlin, J., in Behren’s 
case, supra, rejected this view. The learned judge said 
(at pp. 17-18): “ If a person wakes up in the middle of the 
night and finds an escaping tiger on top of his bed and suffers 
a heart attack, it would be nothing to the point that the 
intentions of the tiger were quite amiable. If a tiger is let 
loose in a funfair it seems to me to be irrelevant whether a 
person is injured as the result of a direct attack or because 
on seeing it he runs away and falls over.” Devlin, J., went on 
to say that this was a case of strict liability and the principle 
in Read v. J. Lyons & Co., Ltd. [1947] A.C. 156, applied, 
namely, that there is an absolute duty to confine or control 
the animal so that it shall not do injury, and that accordingly 
“the defendants: are liable for any injury done while the 
elephant was out of control.” 
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Even the Privy Council in Overseas Tankship (U.K.), Lid. 
v. Monks Dock and Engineering Co., Ltd. (The Wagon Mound) 
[1961] A.C. 388, while adopting the test of reasonable fore- 
seeability, expressly left it open (at pp. 426-7) whether 
this test applied to strict liability cases: “It is proper to 
add that their lordships have not found it necessary to consider 
the so-called rule of ‘ strict liability’ exemplified in Rylands 
v. Fletcher (1868), L.R. 3 H.L. 330, and the cases that have 
followed or distinguished it. Nothing that they have said 
is intended to reflect on that rule.” The Court of Appeal in 
Brook's case, supra, however, accepting the Overseas Tankship 
case as binding authority, went on to express an opinion on 
the point expressly left open by the Privy Council. The court 
accepted that the reasonable foreseeability test was equally 
applicable to strict liability cases and, applying the test 
approved by Denning, L.J., in King v. Phillips [1953] 1 Q.B. 
429, at p. 441—the test of liability for shock is foreseeability 
of injury by shock—the court said that the damage suffered 
by the plaintiff was not the result of an attack of any sort 
by the animal and was too remote. This aspect of the case 
may repay more detailed examination if the case appears 
in the full-length law reports but, even assuming that the 
reasonable foreseeability test is the correct one, the defendants 
in Brook’s case knew that the monkey had a propensity to 
jump at people and, if it escaped, it would seem to be natural 
that the monkey might in fact jump at someone and that this 
might cause fright. 


Conclusion 


The plaintiff would presumably not have fared any better 
in negligence. It was held in Aldham v. United Dairies 
(London), Lid. [1940] 1 K.B. 507, that “a driver who 
knowingly leaves a restive pony unattended is justly held 
guilty of negligence ’’ (at p. 510). Even if this extended 
to a monkey which was known to jump at people, there 
would have been difficulty in establishing that the defendant 
had been negligent in allowing the monkey to escape (see 
Cox v. Burbridge (1863), 13 C.B. (N.s.) 430), and the remoteness 
of damage difficulty would have remained. 


As is now the custom whenever the scienter action arises, 
the Court of Appeal in Brook's case commented on the 
desirability of the Legislature simplifying the action. The 
report presented in 1953 by the committee appointed to 
consider the law of civil liability for damage done by animals 
(Cmd. 8746) remains on some dark Government shelf; the 
Government who were unable through lack of time to finalise 
the Weights and Measures Bill will probably, despite judicial 
comments, allow the dust to gather still further on that report. 


ANTHONY SCRIVENER. 





LAW SOCIETY DINNER 


The president, Mr. Arthur J. Driver, the vice-president and 
Council of The Law Society gave a dinner in The Law Society’s 
Hall, Chancery Lane, London, W.C.2, on 14th December. Among 
the guests were: The Swiss Ambassador, Mr. M. I. Botha (Minister, 
South African Embassy), Lord Evershed (Master of the Rolls), 
Lord Parker of Waddington (Lord Chief Justice), Lord 
Rathcreedan, Lord Douglas of Barloch, Lord Jenkins, Sir Jocelyn 
Simon, Q.C., M.P. (Solicitor-General), Lord Justice Willmer, 
Lord Justice Diplock, Mr. Justice Phillimore, Mr. Justice McNair, 
Sir Charles Norton, Sir lan Yeaman, Mr. F. H. Jessop, Mr. Henry 
B. Lawson (vice-president), the Mayor of Holborn, Sir Donald 
Kaberry, M.P., Sir George Coldstream, Sir Sydney Littlewood, 
Sir Godwin Michelmore, Judge Sir Alun Pugh, Sir Harold Kent, 
Sir Leslie Peppiatt, His Hon. Sir Brett Cloutman, V.C., O.C., 
Sir Denys Hicks, Mr. R. J. A. Temple, Q0.C,, Dr. E. G. M. Fletcher, 
M.P., Mr. W. J. Taylor, and Sir Thomas Lund (secretary). 
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LONDON POLICE COURT MISSION 


The London Police Court Mission, whose objects include 
providing for the care and rehabilitation of offenders and for the 
care of and necessary help for victims of crime, is to be renamed the 
Rainer Foundation. This is disclosed in the introduction to 
their annual report for 1960-61 by their president, Lord Shawcross. 


COMPANY INSPECTORS 


Mr. Ravpu Vincent Cusack, Q.C., of 1 Brick Court, Temple, 
London, E.C.4, and Mr. Epwarp Rupert Nicwotson, chartered 
accountant, of 11 Ironmonger Lane, London, E.C.2, have been 


appointed inspectors to investigate the affairs of the Majestic 
Insurance Company, Ltd. 
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THE VALIDITY OF POSTMARKS* 


By Charles Pomeroy Collins, of the Connecticut Bar (Stamford) 


In an article appearing in the American Bar Association 
Journal {and reproduced at p. 247, ante) James Robert 
Nielsen, of the California Bar, challenges the validity of 
postmarks placed on mail by postage meters operated by 
mailers as compared to postmarks placed on mail by post 
offices in the cancellation of adhesive stamps. The article, 
entitled ‘‘ Post-Dated Postmarks or How to Mail a Letter 
Yesterday,"” points out the physical ease with which a mailer 
could deliberately preset the date in his postage meter. It 
assumes therefrom that a new and undiscovered opportunity 
for fraud has been introduced. 


First, it should be understood that the date in an ordinary 
postmark, whether made by a postage meter or by a local 
post office, is not prima facie evidence of the actual date of 
mailing. The Post Office Department provides registered 
mail, certified mail and certificates of mailing for this specific 
purpose. No other postmark either made in a post office 
or by a mailer using a postage meter “is attested to by a 
governmental agency,”’ as the article states 

Therefore, the advent of the postage meter by no means 
“creates unforeseen legal problems’ nor does it require 
“a definite amendment to a long-accepted rule of contract 
law,’’ as the headnote to the Nielsen article indicates. The 
Government, itself, treats both types of postmarks as having 
an equal degree of validity. Moreover, the assumption 
that the date shown in a “ meter stamp ”’ is correct on a piece 
of mail having legal significance, is at least as well founded 
as the assumption that the date in a postmark made in a 
post office on such a piece of mail is correct 


Postal systems and meters 


The postal system in the United States, as we know it 
to-day, evolved through the stages of postal facilities operated 
by the Governors of the Crown Colonies,+ later taken over by 
the Federal Government, with United States Government 
stamps introduced for the first time in 1847. Postage stamps 
had been introduced in England seven years prior to this, 
and a student is reported to have written to his sister as 
follows :— 

Have you tried the stamps yet? I think they are very 
absurd and troublesome. I don’t fancy making my 
mouth a glue-pot, although, to be you have the 
satisfaction of rather slobbering over Her 
Majesty's back Chis, however, I should savy is about the 
greatest insult the present Ministry could have offered the 
Queen. (“The Postage Stamp, Books, Ltd., 
Great Britain, 1956.) 


The natural demand for a more improved system, particularly 
for business mail, resulted in the development, prior to the 
turn of the century, of various devices to print stamps, which 
were the forerunners of the present postage meters. Upon 
perfection of the postage meter, the United States Congress 
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enacted Chapter 161 of the laws of 1920, which was subse- 
quently revised by Chapter 415 of the laws of 1930, and is 
now “Title 39, U.S. Code, Section 274.’ This statute 
permits the Postmaster General to accept prepaid first-class 
mail ‘‘ without postage stamps affixed thereto.”” The statute 
was enacted after lengthy and careful consideration. Metered 
mail in the United States now represents some 45 per cent. 
of all mail and more than half of all business mail. 


In countries abroad, the development of metered mail 
took a somewhat different course. The 6th May, 1903, 
Norwegian Government Gazette said :— 

Tentatively in Kristiania stamping machines will be 
used in the place of stamps. The values are 5 ore and 
10 gre. All mail having such stamps is to be considered 
and handled just like other mail having regular stamps of 
the corresponding value. 

New Zealand had a type of postage meter as early as 
1905. In the early 1920’s, postage meters were introduced 
in Great Britain, Germany, Switzerland and France. Subse- 
quently, postage meters have been introduced in Italy, 
Belgium, Sweden, Denmark and Hungary. Postage meters 
manufactured in some of the aforementioned countries are 
in use in other of the developed countries of the world. 


Significance of dates in postmarks 


The dating of first-class mail probably stems from the 
original endorsement placed by post offices on mail matter 
delivered to the post office in person, before the advent of the 
adhesive postage stamp. This was a personalised transaction, 
receipted and endorsed, of much the same nature as registered 
mail to-day. 


After the advent of the postage stamp, post offices found 
themselves handling mail in wholesale quantities. All such 
mail carried adhesive stamps, which had to be cancelled to 
prevent re-use. The cancellation of these stamps (and atten- 
dant postmark) had to be made in many different ways, by 
many devices and by many people. The Post Office obviously 
could not guarantee the validity of the date in the cancellation 
postmark for ordinary first-class mail. 


Actually, whether the postmark on a letter was evidence 
that the letter was mailed on the date shown was of secondary 
consideration to postal services. In fact, the need for any 
date at all has been discussed in post office circles in the light 
of the need for ever greater mechanisation. The Post Offices’ 
primary concerns were whether the postage was paid, the 
stamp cancelled, and the mail delivered as promptly as 
possible. These are its primary concerns to-day. (But see 
the paragraphs under “ Registered mail, certified mail and 
certificates of mailing,” below.) The real importance of 
postmark cancellation is to prevent the re-use of the stamp or 
envelope, as the case may be. The primary purpose of the 
date on first-class mail (not required for other classes) is as 
an internal stimulus (and identification) for the fastest 
handling possible for first-class mail. 


Presumption of mailing 


Because of internal postal requirements for cancellations 
(showing place of mailing and date), for the protection of 
postal revenue and prompt delivery, it became convenient for 
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users of the mail to give some weight to postmarks. ‘The 
fixed methods and systematic operation of the Government's 
postal service have been long conceded to be evidence of the 
due delivery to the addressee of mail matter placed for that 
purpose in the custody of the authorities.’ Wigmore on 
Evidence (3rd. ed.),s.95. At s. 2519 Wigmore says :— 


(B) In cases involving the application of this presump- 
tion, based on due mailing in the Government postal 
machinery, it becomes necessary to distinguish . . . (6) cases 
where the issue under the pleading is whether the letter 
was mailed . . . we are to have in mind that the procedural 
effect of a presumption is to require (or justify) the conclusion 
unless some sufficient evidence to the contrary is introduced 

. . in which case the issue is before the jury merely on the 
relative strength of the conflicting evidence. 


These quotations relate to the effect of the postmark cancella- 
tion as evidence of actual deposit in the mail. They have 
nothing to do with the question of the postmark date contained 
in the postmark cancellation. 


Relevancy of dates in postmarks 


Long before the advent of postage meters, business trans- 
actions done by mail increased to the point where courts 
were compelled to rule upon the relevancy (in addition to the 
question of deposit in the mail at all) of the time of mailing 
shown in post office cancellation of adhesive stamps on first- 
class mail. 

Aside from admissibility or probative value, Wigmore 
in his chapter on “relevancy” under the heading of 
“Mechanical Traces”’ discusses brands on animals, tags, 
signs, number plates, fingerprints, footmarks, etc. He says 
(s. 148) : 

The common feature of this group of evidentiary facts 
is that they are all open to a similar source of weakness, 
and thus offer to the opponent a general mode of explaining 
away .. . their force. 

Postmarks are discussed in this same category of brands, 
tags, fingerprints, etc. The Nielsen article quotes the following 
single sentence from Wigmore (s. 151) : 


The postmark on an envelope is, upon the same principle, 
admissible to show that the envelope bearing it had passed 
through the hands of the postal officials at the time and 
place indicated. (Italics mine.) 

But Wigmore further says (not quoted in the article) : 


Here, however, the question separates itself more 
distinctly into two others—first, whether the postmark 
may be assumed genuine, without more evidence (fost, 
s. 2152), and if so, whether the postmark, regarded as a 
statement of the postal official, may be admitted under 
the Hearsay exception for official statements (post, s. 1674). 
This analysis might be applicable equally to the brands of 
stock and timber; but it seems not to have been made, 
and its recognition for postmarks only is due to the course 
of early English rulings. 

Wigmore goes no further into the question of the evidentiary 
value of the date on a postmark cancellation, and resort 
must be had to the courts and another text for authority on 
this point. 


Questionable inference of postmark date 


In the United States, the courts have indicated that the 
“‘ inference ’’ that a letter was mailed on the date shown on 
the post office cancellation is slight, if it exists at all. 
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Limiting the effect of the postmark cancellation to its 
value as evidence only as to whether the letter was mailed 
and not as to the date of mailing, the highest court of 
Connecticut, in 1842 (New Haven v. Mitchell, 15 Conn. 206) 
said at p. 224: 

. . . the postmark . . . is evidence that the letter was 
mailed and sent, rather than that it was merely put into 
the post office on that day; the object of the postmark 
being to indicate the former [that the letter was mailed), 
and not the latter [that the letter was put into the post 
office on that day}. 


In 1869 the Supreme Judicial Court of Massachusetts 
(Shelburne Falls National Bank v. Townsly, 102 Mass. 177) 
discussed the defendant’s claim that a letter postmarked 
12th July resulted in a legal presumption that the letter 
was not deposited in the post office until that day. The 
court ruled otherwise. It held that it was sufficient “ to 
instruct the jury that the postmark was one of the circumstances 
to be taken into consideration, with others, in deciding ” 
the day the letter was maiied. 

Casting even greater doubt on the evidentiary value of the 
postmark date, the United States Circuit Court for the 
Eastern District of Pennsylvania in 1893 said : 

The date of a postmark upon a letter is not evidence that 
it was forwarded on that day. (Uslman v. Arnholdt and 

Schaefer Brewing Co., 53 Fed. 485, at p. 489.) 


A leading treatise on evidence discussed the subject in 1911. 
Chamberlayne on Modern Law of Evidence, vol. 2, s. 1060, 
p. 1264, says: 

Some conflict and uncertainty exists as to what inferences 
should properly be drawn from the ordinary indicia con- 
nected with mail transportation, as to the time at which the 
mailing took place. It [the postmark) affords, however, 
no inference that the article was mailed on the day of the 
date indicated on the postmark. . . 


More recently the City Court of New York (Kings County) 
discussed the subject as follows : 


There appears to be no legal presumption that because 
a letter is stamped as having been received at the post 
office or a substation on a particular date, that, therefore, 
it was deposited in the mailbox on that date... (National 
City Bank of New York v. Morris Horowitz, 149 Misc. 531 ; 
267 N.Y. Supp. 527 (1933).) 


It is obvious from the authorities that no important infer- 
ence has ever been drawn from the date on a postmark 


cancellation. This conclusion is applicable whether the 
postmark cancellation is made by the post office or by means 
of a postage meter and whether the question is antedating or 
postdating the time of deposit in the mail. 


There is no supportable rationale to justify any distinction 
as to validity between meter stamp postmarks and those 
made by the post office. Mr. Nielsen has considered only 
one factor—the physical ease with which a mailer can preset 
a date in his postage meter. For one who has “ the tendency 
to fudge,” as the author puts it, the physical act required is 
an insignificant consideration. This is true in most situations 
where fraud is involved. The main deterrent is always risk 
of detection. The use of the postage meter to falsify the date 
of mailing involves considerable risk—because, if caught 
in the post office, guilt is self-evident and the penalties are 
severe. 


The post office regulations, furnished to all metcred mail 
users, require that the date must be correct, that metered 
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mail be examined on receipt at the post office and that in- 
correct dates be over-postmarked with the correct date. 
(Postal Manual, Pt. 324.566.) 


As indicated by Mr. Nielsen “ the post office does not claim 
to cach every piece of inaccurately dated mail.” The article 
illustrates misdated envelopes mailed without evercancella- 
tion. But how is the mailer contemplating fraud going to 
know whether his incorrectly dated meter stamp will be 
caught and overcancelled in the post office? The fear that 
attempted fraud may be clearly labelled by a post office 
overcancellation would be a deterrent of the first magnitude. 
There would be immediate evidence of guilt because the 
mailer printed the meter stamp postmark himself. If it is 
incorrect or fraudulent in any way, he, not anyone else, has 
obviously done it. 

Every postage meter is licensed by the Post Office Depart- 
ment, and every meter licence contains a reprint of the postal 
regulations applicable to the use of postage meters. “ Meter 
stamps must show the date of mailing on all first-class mail 
. . « (Postal Manual, Pt. 143.46.) “ The licence may be 
revoked . . . for any failure to comply with instructions on 
the Meter Licence (Postal Manual, Pt. 143.221.) 
“Whoever, in any matter within the jurisdiction of any 
department or agency of the United States knowingly and 
wilfully . . . makes any false, fictitious or fraudulent .. . 
representations . . . or uses any . . . document knowing the 
same to contain any false, fictitious or fraudulent statement 
or entry, shall be fined not more than $10,000 ~ imprisoned 
not more than five years, or both.” (Title 1 _nited States 
Code, chapter 47, §1001.) 


The lesser risk 


The post office adhesive stamp postmark has no direct 
connection with a mailer whatsoever, and he has no respon- 
sibility for it. Therefore anyone who wants to “ fudge” 
(or deliberately commit a fraud) with a false mailing date 
would certainly realise he takes less risk if he contrives a 
false post office postmark than he would take with a predated 
meter stamp. 


The obtaining of an ordinary post office postmark of a given 
date for fraudulent purpose has even been portrayed in 
paperback mystery fiction. All one has to do is pencil-address 
an envelope to oneself and mail it. This has actually been 
done. 


Mr. Nielsen states that metered mail “ could just as easily 
have been slipped under my client’s door or in his mailbox 
by some wicked person bent upon fulfilling some evil design.” 
He further mentions the possibility of metered mail “ fraudu- 
lently dropped into a home or office mailbox.” Such action 
is just as “‘ easy ”’ with a letter bearing a contrived post office 
cancellation of an adhesive stamp and would entail considerably 
less risk. 


Moreover, there are more than half a million post office 
employees, practically all of whom at one time or another 
may have access to postmarks—not only in machines, but 
in hand stamps scattered through a post office. Mail may 
even escape postmarking at all. It is obvious that the 
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post office could never guarantee or “ attest to ’’ the validity 
of any ordinary postmark. Obtaining a fraudulent postmark 
through bribery or contrivance can be and has been 
accomplished. || 

Various governmental departments and agencies concerned 
with the time of mailing documents, forms or bids have 
occupied themselves over the years with this question of the 
relative validity of the date in a meter stamp as compared 
with the date in a postmark made by a post office. Certain 
departments, misled by the physical ease of pre-dating a 
meter stamp, felt it necessary to draw a distinction in 
treatment. 


However, after careful consideration and experience, the 
General Services Administration, regulating all non-military 
procurement for the various executive departments of the 
Federal Government, draws no distinction. Regardless of 
the type of postmark, any bidder whose bid is Jate must 
prove the actual time of mailing. (General Regulation No. 22, 
dated 2nd February, 1959, §3a (1) (6) and b.) Similar 
regulations have been adopted under the Armed Services 
Procurement programme. (Armed Services Procurement 
Regulations, §2-303.3 (a) (b).) As regards certain documents 
and claims, the regulations under the Internal Revenue 
Code make it clear that the mailer runs the risk of having 
to prove, regardless of the postmark, the actual time of 
mailing. (Code Regulation, §301.7502-1 (c) (1) (iii) (a) and (b).) 


Registered mail, certified mail 
and certificates of mailing 

The Pest Office Department does provide means by which 
questions concerning the date of mailing can be resolved. 
Whenever the mailing date is important, these methods 
should be used. The burden of proving actual mailing, 
applicable to both metered and non-metered mail, may be 
avoided by the use of registered or certified mail. If the 
document is sent by registered mail, the date of registration 
is treated as the postmark date. If the document is sent 
by certified mail and the sender’s receipt is postmarked by 
the postal employee to whom the document is presented, the 
date of the postmark on such receipt is treated as the postmark 
date of the document. “ Accordingly, the risk that the 
document will not be postmarked on the day that it is deposited 
in the mail may be overcome by the use of registered mail or 
certified mail.” (Code Regulation, §301.7502-1 (c) (2).) 

If the mailer is hesitant about the cost and possible delay 
inherent in registered mail, he may, as already stated, use 
certified mail and obtain a postmarked receipt. Certified 
mail is handled and dispatched as ordinary mail (Postal 
Manual, Pt. 362.1 and 2), and the cost is only twenty cents 
plus the usual first-class postage. The twenty cents includes 
the receipt which can be postmarked to show the date of 
mailing. 

It is reported that insurance companies frequently send 
cancellation notices by taking advantage of another provision 
of the postal regulations for a certificate of mailing (five cents 
additional postage), which may be indicated by either an 
adhesive stamp or a metered stamp. The mailer himself 
prepares the certificate showing the address of both the sender 





{In 1951 an individual was reported to have “ guessed” football 
scores with absolute accuracy. He is said to have admitted that a 
day or two before football games he would write assumed names 
lightly with pencil on envelopes addressed to post office boxes near his 
office. The envelopes were lightly sealed so they could be re-opened. 
After the games had been played, he would jot down his “‘ forecasts,” 
place them in the envelopes, change the address to that of the contest 
sponsors and mix the letters with other mail. 


(The Bureau of the Chief Inspector of the Post Office Department 
has uncovered many cases of improper dating of adhesive stamp 
postmarks on mail matter for fraudulent purposes. A postal clerk 
pleaded guilty to this practice, 7th June, 1949, in Philadelphia. Three 
clerks were apprehended for this reason in Brooklyn, 5th May, 1937. 
In 1936, in New York City, charges were preferred against several 
post office clerks for illegal use of the mails, for fraudulent purposes, 
in connection with the American Tobacco Company prize contests. 
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and the addressee, which certificate is then “ cancelled by 
the postmark of the mailing office.” (Postal Manual, Pt. 165.5.) 

Prima facie evidence of the date of mailing can result only 
from the use of the methods provided for this purpose by the 
post office, i.e., registered mail and certified mail.** 

Without justification of authoritative legal precedent, 
lawyers have inserted contract clauses using “‘ such words as 
‘ postmarked on or before’” (as indicated in the Nielsen 
article). This practice may have been introduced in the 
days before postage stamps, when mail was delivered in 
person. Justification for it ceased with the advent of postage 
stamps, and the introduction of the postage meter has not 
changed the situation. 

As an effective substitute, it is suggested that the words 
* deposited in the mail on or before” be used. Advantage can 
then be taken of the dated receipt for registered mail (Postal 





**Receipts given to the mailer for registered and certified mail not 
only show the date of mailing but they are also serially numbered so 
that the letter being mailed may be clearly identified. A certificate 
of mailing of a single letter also shows the date of mailing, but is not 
serially numbered. If more than one letter is mailed (by a sender) 
on the same day to the same addressee, the identification of the par- 
ticular letter in question is not as readily accomplished as in the case 
ot registered or certified mail. For that reason, the rebuttable 
presumption accorded the date of the postmark cancellation on a 
certificate of mailing may not constitute prima facie evidence. It, 
nevertheless, establishes a relevant inference of the date of mailing, 
not accorded the ordinary postmark whether made in the post office or 
by a postage meter. 
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Manual, Pt. 161.57), certified mail (Postal Manual, Pt. 362) or 
the certificate of mailing (Postal Manual, Pt. 165), as the 
case may be. 


1. As has been indicated above, the primary purpose of a 
postmark cancellation and date is to prevent re-use of a 
stamp and to assure prompt delivery. 


2. The presumption that deposit in the mails is proof of 
receipt of a letter has never been extended to include the 
postmark cancellation date as proof of deposit in the mails 
on the date shown. 


3. With the obvious and inexpensive means of date 
determination (registered, certified and certificate of mailing), 
all of which create a presumption of deposit in the post office 
on the date shown on the receipt, there is ample protection 
to the mailing public whenever the date of actual deposit in 
the mails is important. 


4. Where fraud is attempted, it is apparent that he who 
attempts it takes less risk in utilising a collusive or contrived 
post office cancellation (which is not placed on the envelope 
by the mailer himslf) than in using a false meter postmark 
which must be affixed by the fradulent mailer himself or by ‘ 
his accomplice. 


5. The use of the metered mail stamp has injected no new 
issue which would require a change in any principles of the 
law of evidence. 


Landlord and Tenant Notebook 


THE NEW STATUTORY REPAIRING OBLIGATIONS: SCOPE 


In the middle of Pt. III of the Housing Act, 1961 
(‘‘ Miscellaneous and General’’), are two sections which will 
have far-reaching effect. It is not the first time, of course, 
that Parliament has tucked some modification of the common 
law, and restriction on freedom of contract, into a less con- 
spicuous part of a statute mainly concerned with other matters : 
the Rent Act, 1957, s. 16 (minimum period of notice to quit 
dwelling-house) is a recent example. The sections import 
into leases of dwelling-houses for seven years or less a land- 
lord’s covenant for structural and external repairs and a 
covenant to keep certain installations in repair and proper 
order ; and one thinks of the obligations imposed on landlords 
by what is now the Housing Act, 1957, s.6. The wording in 
this case is: “.. . there shall . . . be implied a condition 
that the house is at the commencement of the tenancy, and 
an undertaking that the house will be kept by the landlords 
. . . fit for human habitation.” The original Housing of the 
Working Classes Act, 1885, imported the condition only, but 
an early decision, Walker v. Hobbs & Co. (1889), 23 Q.B.D. 458, 
showed that this gave the tenant a contractual right to 
damages, and did not merely authorise the housing authority 
to take proceedings. The Housing Act, 1961, s. 32, says: 
3 . there shall be implied a covenant by the lessor,” any 


doubts which might be referred to a higher tribunal thus 
being avoided. The section does not in terms make the 
landlord's liabilities subject to his being notified of disrepair 
or defects; but on this point we have the authority of 
the House of Lords: McCarrick v. Liverpool Corporation 
[1947] A.C. 219, which settled the question in the landlord’s 


favour. 


“ Wholly or mainly ” 

Section $2 (1) opens with the words: “ In any lease of a 
dwelling-house, being a lease to which this section applies . . '’ 

“Lease’’ of a dwelling-house, by subs. (5), means a lease 
whereby a building or part of a building is let wholly or 
mainly as a private dwelling, and “the dwelling-house ” 
means that building or part of a building. 

Argument can be expected on a number of points ; in some 
of these, numerous authorities produced by the Rent Acts are 
likely to be useful. Not on the “ wholly or mainly’’: one 
can foresee difficulties in cases of “ combined premises ”’ : 
there are tenants who carry on a little business where they 
live, and there are tenants who occupy small parts of business 
premises as their residences. It is only when there are 
separate structures and the living accommodation provided 
by the one is a mere adjunct to the business building that the 
Rent Acts will not apply: Feyereisel v. Turnidge (1952) 
2 Q.B. 29 (C.A.) ; in Vickery v. Martin [1944] K.B. 679 (C.A.), 
a tenant who used most of the house as a guest house was 
held to be protected, and in Whiteley v. Wilson [1953] 1 Q.B. 
77 (C.A.), a typical case of a shop with living accommodation 
above, the court definitely rejected the suggestion of a 
“dominant purpose” test. “‘ Wholly or mainly let as” 
seems likely to produce the sort of action in which the unsuccess- 
ful party, having pinned his faith to some earlier decision, 
is told that each case must depend on its own facts, etc. 
At present, however, I suggest that some guidance may be 
found in two authorities concerned with other legislation : 
there was a critical examination of the meaning of the word 
“mainly” by Luxmoore, L.J., in Miller v. Ottilie (Owners) 
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(1944), 60 T.L.R. 169 (C.A.) ; and in Pilkington v. Ross (1914), 
83 L.J.K.B. 1402, what Rowlatt, J., had to say about the 
exclusion (by virtue of the Children Act, 1908, s. 120) of 
children from bars, defining a bar as “‘ any open drinking bar 
or any part of the premises exclusively or mainly used for 
the sale and consumption of intoxicating liquor,” may also 
be referred to. 
“ Let as” 


The subsection does not make it clear whether the first of 
these two words relates back to the grant, or refers to the 
existing use. A questidn of this nature has faced courts from 
time to time when interpreting the “ let as a separate dwelling ” 
oi the Rent Acts. In the case of the Housing Act, 1961, 
however, I submit that the word cannot cover more than the 
process of letting: the scheme of things is such that, unless 
the landlord granted a lease of a house to be used as a dwelling, 
the covenants cannot be implied. In this connection a 
provision in s. 33 (5) may be considered to have been inserted 
ex abundanti cautela: it provides that, in the application of 
the section to 2 lease granted for a term part of which falls 
before the grant, that part shall be left out of account and the 
lease shall be treated as a lease for a term commencing with 
the grant. This is clearly intended to deal with cases of leases 
which are made to commence from a date in the past: the 
phenomenon was explained by Clauson, J., in Cadogan (Earl) 
v. Guinness [1936] Ch. 515—the relation back is for computation 
purposes only ; a decision, incidentally, which has been useful 
to those dealing with the three years’ agreements of the Rent 
Act, 1957, Sched. IV, para. 4, with its “ three years from the 
commencement thereof.” 


“ As ” 
On whether property is let as a dwelling, a good many of 


the Rent Act cases concerned with whether a house or part 
of a house has been (or is) let as a separate dwelling are 
likely to assist us. (It is remarkable that the Housing Acts’ 
“ contract for letting for human habitation ’’ has produced nc 
reported decision.) Undoubtedly the method prescribed in 
Wolfe v. Hogan [1949] 2 K B. 194 (C.A.), will be useful : first 
see what the lease says, and, if there is express provision in 
that document, look no further; if the lease does not deter- 
mine the question, consider evidence of what was contem- 
plated: this may include what happened during negotiations, 
and the nature of the structure, and the actual user. 


“ A private dwelling ” 

Carrying on a guest house would not, as the above- 
mentioned decision in Vickery v. Martin showed, disqualify 
a tenant from Rent Act protection for which he was otherwise 
qualified: but he would not be entitled to the benefits 
conferred by the Housing Act, 1961, s. 32, if Chatsworth 
Estates Co. v. Fewell [1931] 1 Ch. 224, was rightly decided. 
The taking of paying guests might, I submit, be consistent 
with use ainly as a private dwelling; Thorn v. Madden 
[1925] Ch. 847, showed how far a tenant, under covenant not 
to use or permit the demised dwelling-house and premises to be 
used otherwise than as a private dwelling-house or professional 
residence only, might go: securing visitors to come and live 
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in it for long or short periods upon payment for board and 
residence was held to be an infringement, Tomlin, J., con- 
trasting such activity with that of a case between two friends 
when to the one desiring to pay a visit the other says: 
“T cannot afford to keep you, but I shall be delighted to see 
you if you will pay.” The learned judge’s reasoning and 
illustration usefully indicate the distinction, though, where 
the Housing Act, 1961, ss. 32 and 33, are concerned, the 
question would not be one of breach of covenant but whether 
the house had been let in circumstances showing that the 
taking of paying guests was contemplated and, if so, to what 
extent. 
“ New leases ” 


A somewhat complex provision in s. 33 (3) excludes some 
“new leases,” so called by the subsection. The new leases 
which may count are leases to sitting tenants, or to persons 
who have been tenants, whose tenancies terminated some time 
before the new grant, and who since then have been con- 
tinuously in possession of the dwelling-house or its rents and 
profits. Such new leases are excluded from the operation of 
s. 32 of the Act in two cases. One is a case in which Pt. II 
of the Landlord and Tenant Act, 1954, applies to the new 
lease and the expired lease was either one within that enact- 
ment or one which would have been within it but for its s. 28. 
The Landlord and Tenant Act, 1954, Pt. II, is, of course, the 
“business tenancies’ Act; and s. 28 is the provision for 
renewal by agreement, the “ current tenancy ” ceasing to be 
affected by Pt. II when the new one commences. 

The other kind of “ new lease ”’ is one following (immediately, 
or after continuous possession) a lease which is not a lease to 
which s. 32 of the Housing Act applies (i.e., not a dwelling- 
house lease granted after the passing of the Act for a term of 
less than seven years) and which, in the case of a lease granted 
before the passing of the Act, would not have been such a lease 
if granted after that date. 

The effect is (1) that a tenant of a dwelling-house whose 
tenancy is also a business tenancy must look to Pt. II of the 
Landlord and Tenant Act, 1954, for protection ; it is to be 
expected that if, eventually, a court should order a new 
tenancy, it will, when it comes to settle the rent and other 
terms (ss. 34 and 35), allocate responsibilities for upkeep in a 
reasonable way ; and (2) that the lessee of a lease for longer 
than seven years who obtains a short renewal—say a three 
years’ lease following a ninety-nine years’ one—is not to be 
entitled to the new protection. 


Other exclusions 


As will have been expected, tenancies of agricultural 
holdings are excluded (s. 33 (4)); but a provision for 
authorising the inclusion in a lease or a collateral agreement 
of agreed provisions which exclude or modify the s. 32 repairing 
obligations, to be found in s. 33 (6), is novel. The authority 
to be sought is that of the county court, which is to consider 
the other terms of the lease and “all the circumstances of 
the case” before giving its blessing. The “ circumstances ”’ 
are likely to prove the decisive consideration, the idea being, 
no doubt, that the bargaining capacities of the two parties 
should'be taken into account. R.B. 





Obituary 


Mr. FREDERICK CHARLES GreGory, D.S.O., retired solicitor of 
Liverpool, died on 12th December, aged 82, He was admitted in 
1905, 


Mr. Norman Ducuip Waker, B.A., LL.B., retired solicitor, 
of Newcastle-upon-Tyne, died on 8th December, aged 82, He 
was admitted in 1905, 
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FIRST IMPRESSIONS 


In my twenty-odd years of manipulating a typewriter this 
was one profession I was determined to avoid. Not for me 
the dingy office with the cracked ceiling and peeling wallpaper, 
the dimly lit stairs and spluttering gas fires, and that per- 
manent air of mould that seemed to hang over everything 
connected with the word “ legal.” Not for me the shuttered 
windows behind which crouched elderly men in dark suits 
and stiff white collars painstakingly poring all day over 
musty ledgers, and where tight-lipped spinsters typed their 
lives away in the melancholy business of births, marriages 
and deaths. 

Why do solicitors themselves foster this quite erroneous 
idea of what goes on beyond that ornate Victorian door ? 
Is it because, no matter how human they may be to their 
friends and family and staff, convention rules that they 
must put on an appearance of decay ? 

The advertisement I answered was craftily hidden under 
a box number and I was pleasantly surprised to find that the 
man who interviewed me was not a bit like Dracula. Never- 
theless it was with a sick feeling of impending doom that 
I approached my first day’s work in a solicitor’s office. 

The stairs were dark and dingy, there were cracks on the 
ceilings, and the whole place screamed out for a few pots of 
paint. How different from the offices I had worked in before 
—streamlined, air-conditioned, with every possible modern 
gadget, shiny walls, glittering floors, and the sharp clinical 
smell of a hospital laboratory. This—this /egal office was 
like something out of Dickens. 

I found myself sharing a room with a pleasant, elegant 
young woman who made probates, writs, county courts and 
district registries sound like something from a musical 


comedy. My desk was in a corner where somebody's bed 
had probably been eighty or more years ago (with very little 
adjustment in the meantime), and it looked out serenely on 
a view which had not changed in a century. No elderly 
men stooped over dusty ledgers but one or two young ones 
totted up their football pools. No frustrated spinsters, 
either. Several very smart ones of my own vintage and 
quite a sprinkling of coltish young things who would have 
done credit to a Dior salon. 

My young schoolboy son, with his head full of counting 
houses and Bob Cratchetts and guttering candles, asks: 
“ But, Mum, all those dead people and wills and things. 
Isn’t it awfully miserable?” 

I’m sure he does not believe me when I say it is one of the 
happiest offices I have worked in, and yet he is only echoing 
what so many people think. What if we do trip over torn 
oilcloth, nearly rupture ourselves opening and shutting 
windows and have to make the tea in a tomblike cellar 
smelling of mice, what could be more gratifying than helping 
to sort out human problems amongst people who are kindly, 
understanding, tolerant, and very human themselves ? 
They even have pin-ups on the office walls, and pictures of 
fat bouncing babies on their desks. Somehow I never thought 
solicitors had babies. 

I like the law. It is interesting and full of surprises and 
highly enriching, and I am sorry now that I avoided it for so 
long. 

Besides, it intrigues me to wonder how many people slept 
in the bed (at different times, of course) that stood on the 
spot where my desk is now, and looked out on this same 
serene view that has not changed in a hundred years. 

M. F. 


HERE AND THERE 


ALL SAINTS 


Way back far into Advent the magistrates of the Newington 
Petty Sessions, who should have been sitting in the London 
Sessions building, have been celebrating a sort of anticipated 
Christmas in All Saints Hall in the Old Kent Road. Anyone 
with a knack for writing a pantomime would find some 
splendid basic material here. The very name and address 
of their temporary home sets the note and the mood. The 
magistrates were swept out of the London Sessions building 
by the rising tide of major crime which, submerging all the 
courts there, left no room for the unambitious and unenter- 
prising transgressors who in Southwark, Lambeth, Bermondsey 
and Camberwell are pusillanimously content with mere 
minor breaches of the law. In that sense, I suppose, they are 
relatively good but, nevertheless, it seems a little odd to 
bring them up for judgment to All Saints. A foreigner, 
bewildered by our unintelligible English customs and 
terminology, might assume that it was the magistrates who 
were invested with this rather intimidating title. It makes 
the proceedings sound rather like a minor rehearsal for the 


great Day of Judgment. 


CHRISTMAS JUSTICE 


But the anticipation of a sanctified austerity in the atmosphere 
of the court would have been completely shattered for any 
stranger visiting it just now. There is mistletoe on the door, 


Santa Claus on the wall and coloured streamers, bunting and 
silver stars are all over the place. One might imagine that 
it was the latest attempt of the more enlightened social 
scientists to make juvenile courts acceptable to juvenile 
delinquents. One would scarcely be surprised to see Santa 
Claus on the Bench ready to wag a jolly finger at any poor 
maladjusted little chap who cocked a snook at him and to 
hand out nothing but presents and fatherly advice during the 
Christmas season. Of course the fact is that All Saints Hall 
has been leading a double life since Justice became a guest 
there and it is the normal occupants who have put up the 
Christmas decorations. All the same, they may have dis- 
covered something. The magistrates’ courts are very far 
removed from the celestial spheres and upper regions of the 
judicial firmament. Theirs is a down to earth, ready to 
hand sort of justice which would be all the better for adapting 
itself seasonably to the varying moods and movements of the 
circling year. This is the season of pantomime and the 
harlequinade. That sets the key. There are the policemen 
tohand. Why not add red-hot pokers and strings of sausages 
to cure crime with laughter, or a lovely police-girl as Columbine 
to charm and idealise ill-doers into better ways? Why not 
a Christmas dinner for the regular customers, to make them 
feel wanted—even more “ wanted ”’ than they usually are ? 
There should be no punishments in the festive season save 
practical joke punishments, making the prisoners into figures 
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of fun—salutary for them and splendid for the audience. 
The drunks might be made to swallow countless gallons of 
water, the motoring offenders to inflate an endless succession 
of deflated tyres. Practitioners of insulting behaviour 
could be put at the receiving end for a change, with prizes 
to members of the public for the aptest verbal direct hits. 


Aggressive youths could be directed to parti ipate in exhibition 
boxing or wrestling matches with specially selected policemen 


FLIGHT FROM UPROAR 
But after Christmas All Saints will lose its court. Quite 
apart from the Christmas decorations, its stay there lo. been 
something of a pantomime, and one continuous breach f the 
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peace. Traffic noises, road mending noises and the happy 
hullabaloo of little children at play, sometimes even at play 
on the roof, has been making it next to impossible to hear the 
evidence. There has been silence neither in nor out of 
court and one of the magistrates has said that he would have 
to leurn the deaf and dumb language. So on New Year's Eve 
the bells of All Saints will ring out the court after its final 
sitting in the hall. Next day it will stand adjourned to the 
Bishop Montgomery Memorial Hall at Kennington near the 
Oval, where the severer influence of Field Marshal 
Montgomery’s father will brood over the proceedings and the 
magistrates will try to recover from the combined influences 
that knocked them in the Old Kent Road. 


RICHARD Rok. 


“ THE SOLICITORS’ JOURNAL,” 21st DECEMBER, 1861 


ON 2)st December, 1861, there appeared in THE SoLicitors’ 
JOURNAL details about an allegation in the Law Times that it 
* had failed "’: ‘‘ The proprietor of the Law Times now admits 
that when he stated in his circular that this Journal ‘ had failed ’ 
. .. he was fully aware oi the absolute untruth of the statement. 
His apology is that as ‘the Law Newspaper Company’ had 
announced its intention of dissolving itself voluntarily, he 
naturally concluded that its publications—namely, the Solicitors’ 
Journal and Weekly Reporter—would be discontinued. He 
admits, however, that the letter to the shareholders also 
contained a distinct announcement that the copyright of these 
publications had been sold and he does not deny that he 
forthwith put all possible machinery in motion for the purpose 
of ousting the purchasers, so that he himself might become the 
proprietor of this journal Since the foregoing was in type, 
and at the last moment before going to press, we have seen what 
is called an ‘ extra number’ of the Law Times, which we under- 
stand has received an extensive circulation. It 
contains an address full of mis-statements It is stated 
that when the Law Times started the profession had no 
representative in the press fact being that the 


gratuitous 


was 


the however 


Legal Observer, which afterwards became incorporated with the 
Solicitors’ Journal, was established some years prior to the 
existence of the Law Times. It is also said that the ‘ system of 
rapid and complete reporting’ was introduced by the Lau 
Times; whereas in truth—as is well known—the Weekly Reporter 
was started ten years ago to meet a universally acknowledged 
want in this respect, and at once sprang into a large circulation, 
which it still retains, There is ... in this ‘ address’ a great 
abundance of mock heroics, about what the Law Times has 
done and suffered for country solicitors ... A further attempt 
is made to damage us, by an untrue assertion, that one of the 
main objects with which this journal was started was to serve 
metropolitan as against provincial interests—which is best 
answered by the fact that of the twenty original directors of the 
company ten were country solicitors of the highest respectability 
ae A great deal is said about the company having expended 
all its capital, and . . . failed in its object . . . the company has 
succeeded in its object by establishing a respectable organ for the 
profession; and many of its shareholders would be quite ready 
and willing to expend much more money for the same purpose 

if necessary; but it is not.” 
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Wills and Bequests 


Mr. LawkREence MontaGuEe Harris 
Sodbury, left £107,649 net. He left £300, if still with the firm 
at his death, or {200 if not, to “m ithful managing clerk,’’ 
Walter J. Ashby, and {£150 to Charles J. Boulton, if in the 
employ of the firm at his death; to John Lewis, cashier and 
accountant, he left £100 if with the firm at his death, and £25 
to each member of his clerical staff at his Chipping Sodbury office 
who had been with the firm for not less than five years at his 


olicitor, of Chipping 


death ; he left his share and interest in Messrs. Latchams and 
Montague, solicitors—except some money-——{1,000, Old Bank 
House, Chipping Sodbury, and another house to his son Vivian ; 
among other bequests he left, if he was president at his death : 
£25 each to Chipping Sodbury cricket, Rugby football and athletic 
football clubs; £25 to Sodbury players; £30 to Sodbury Vale 
Masonic Lodge No. 4329; {10 to a part-time gardener, Peter 
Lewis, if in his employ at the date of his death. 
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DEVONSHIRE (continued) 
Velgnenemti etc.—-ROBT. FROST & SON 
— Frost, F.AL., Auctioneer and Estate 
Ace ne 1857. S Regent Street, Teignmouth. 
Torquay and South Devon.—WAYCOTTS, Chartered 
Auctioneers and Estate Agents, 5 Fleet Street, Torquay. 
Tel. 4333/5. 
DORSETSHIRE 
UMSEY & RUMSEY, 
Head Office, fi! Ole Christchurch Road. Tel. 
ano gee yp Fema 14 Branch Offices in Hants and 
ng Islands. 
Doreet.—ALLEN, TAYLOR & WHITFIELD, 
Wat East Street, Bridport. Tel. 2929. 


DURHAM 


wm et y= F.V.1., Acctioneers, 
Agents, 40a High Row. Tel. 68789 


ag ey gy WM. GAZE & SON, Crown 
Street, (290/291). Est. a Centu Chartered 
yp “Agricultural » Property and and Chattel Valuers 


Agents. Head ¢ 
Tel. 58523 and $9174. 
Mid-Essex.—HOWAR 
wooly YS 9 4 LTD., Valves and Estate 
( a yt an 





rae Braintree and Maidon.— 
be Auctioneers and 
and Valuers, 17 Duke Street. 


Siecris i (S lines: Tel. 112/585, Braintree Tal 
1564/2, Maldon ¥ ns ler 


Wickford. —R. COOPER HIRST, 
ae FAL. Chartered Surveyor, 

Estate 12 Duke 
Chaleatond fa. 4534) and Market Road, 
(Tel. 3058). 
Chelmsford and Witham. — BALCH a. Caen, 
Chartered 


Surveyors, Auctionsers 
Tindal Square, Chelmsford. Tel. “Sissi 


3 
Witham Tel. 338!. 

D COTTAGE, EAVES & CO., 
(Chas. W. Eaves, F.A.l., F.A.L.P.A.), 67/69 Station 
Clacton-on-Sea, Tel. 857/8. And at 


Cranbrook Road Road, Gantshill. 


9525. 
Leigh-on-Sea.—GORDON LANE 
eo 125 
Leigh-on-Sea. Hain (FREDK. 
528 London 
and 


Grove. Tel. 78340. 
) & SON, Auctioneers 
and Surveyors, ! Road. Tel. 78666/7. 


a 
a ie ere ee tee 
otal, Upmingar 260) Essex.—TAYLOR, SON & 
Auctioneers and Surveyors, 37 Victoria Avenue, 
Tel. Southend 41201 (3 tines). a). And at Westclifi-on-Ses 


DAVIS, 


and Estate Established | 
ond Gecase Agana Tel. Soumhene - Pheer) 
31 Hamlet Road, 


Court 
pees ae 
wi K LIELL & SON, Chartered Su: 


ood teste, Woodford Green. Tel. Buckhurst 181, 





.—SANDOE & SONS, 
and Estate Agents, Valuers, 4/5 Market Parade. 
HAMPSHIRE 


“and Winchester--ALFRED PEARSON 


2 vi 
( 900), Surveyors, Valuers, 


New and 
FAI. New Milton. Tel. 43. 


(Continued on p. xil) 


HAMPSHIRE (cortinued) 


Hereford.—GREENLANDS, LTD., Auctioneers 
Agents, Valuers. Church Street. for abee talinee) 
HERTFORDSHIRE 
All Herts, S&S. Bucks.—(Mesers.) |. GIBSON 


> 3 
CRACKNELL Serverors and Valuers, Est. 1697. 
Watford. Tel. 29205. 


ein, Ce FAL, M.R.Sand. 

Se, See es Sree ant 

anOeent THEY TOY & SON SON, Waltham Cross. Tel. 22964. 
& DUVALL, FALCS., FAL, 

N08 fore Sereer Tol. 2240, 

Hitchin. —}. R. EVE & SON, 5 Bancroft. 

4 and Valuers. Tel. 21 

N. and S. Beds.—W. & H. 

Surveyors. 8 Sereet, Baldock, Herts. art 

a eee Tel. 3141. Valuers, 

Ti ol Hompetead and Berkhamsted.— 

fina, Harve and Agricultural 


Head Ofce: 4 High Street, Tring. Tel. 2235; 


Newpert. Rrde, Freshws | Sandown, Bombriies 


KENT 
& COLYER, Auctioneers, Surveyors 
ae oom. ee Ashford, and rx 
Tunbridge Kent; Rye, 
Wdhuret and tea Sees 
CURTIS, M.B.E., 
Surveyor er Ml at 257a ee - Road. Tei. 
ay yg Ls hae ong 4 The Broadway, 
Croydon Road. 
THUR KENT & 0. er Sarees 
Survey- 
RAVens- 
Canterbury.—FARQUHARSON & pL ASS. F.RACS., 
Meggett 2 By Tel. 4861/2. 
East WORSFOLD & HAYWARD, offices at 
Marker or Deal; 


and 
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KENT (continued) 


Rarnegate.—LESLIE HIDGBIN, F.RAiCS,, Chartered 
Surveyor, Auctioneer, Valuer and Estate Agent, 
50 Queen Street. Tei, Thanet 3. 

— and District.—HOLNESS & OVENDEN, 

roe goes i ie = ts, 
Vows wu. Eseate House, treet 
Pon Tel. — Conbtished 

and East Kew 
Offices ; 50 


Agents and Valuers. {1a London Road (Tel. : 29. 
the Weald of Kent—HATCH AND 


. 33. 
EVE & SON. F.A.L., 146 High 


T 

Street, Tonbrid Tel. 

Tonbehige "Welle—DILNOTT STOKES, Chartered 
and Auctioneers, {7 Mount Pleassat. 


Wetting", PORTER & CO., LTD., 28 Falconwood 
Parade, The Green. Tel. Bexleyheath 2977. 


LANCASHIRE 


Panag pao gg dad Chartered Auc- 
Estate Agents, Valuers and Surveyors, 
Blackpool and iS eyide men te ONT WASTLE & cO., 
Auctioneers, Valuers Esta: ts, Station 

. Tel. 20093/4. 
HODGSON, 


aw 


6 North pans Street, Central 9386. And 
District.-jOS. RIMMER 
oll Ms nmeny Liverpool, |. Tel. MARicime 
rg eam at Birkenhead re eee Port. Chartered 
rs 2 3 
ieamenal 2 and ny na wi MARTIN BROWN, F.A.L., 
t, Coopers Buildings, ‘Church 
. “Tel. Royal 3373/4 and 3 Garston 


ALFRED H. GARDNER & 
Chartered Auctioneers and Estate Agents, 56 y 
Sereet. Tel. Central aaa anne . Cheadle Hulme. 
Manchester.—-CLAYTON, CROWTHER, 
Auctioneers, Valuers and ed pee 76 Mosley 
Street, Manchester, 2. Tel. Cen. 4943/4. 
Manchester.—STUART MURRAY & CO., Auctioneers, 
etc., 640 Bridge Street. Tel. Blackfriars 5747. And at 
Altrincham 


Manchester and Oldham.—LESUE D. CLEGG 
MORGAN & CO., Chartered Surveyors, a in 
Town Planning, Rating and C 
Buildings, Union Street, Oldham. "Tel. MAIn (Oldham) 

6401/3. And at 65 Princess Street, Manchester,2. Tel. 

Central 7755. 


Preston.—E. j. REED &% SONS, F.Al., Chartered 
Estate Agents, 47 Fishergate. 
Tel. 3249. 


Rochdale.—ROSSALL, DALBY & PARKER, Auctioneers 
and Valuers, 5 Backwater Street. Tel. 3677. 

Rochdale ond District—R. BIRTWELL & SON, 
Chartered A auneere and Estate Agents, Valuers, 
5 Baillie Street. Tel. 2826 

Rochdale and District.—SHEPHERL LUMB & CO., 
anaes etc. The Public Hall, Baillie Screet. 





LEICESTERSHIRE 


Leicester.—DONALD BOYER, FAI, Chartered 
Auctioneer & Estate Agent, Valuer-Mortgage, Probate 
Insurance, Northampton Street. Tel. 21564 (and Rugby). 

Leicester out County.—RANDLE & ASPELL (F. }. 
Randle, F.Vi., C. G. Hale, F.Aj., AA.LP.A., G A. 
rel si37 ances, FAL, M.R.San.!.), 74 Halford Street. 
‘an St 


arborough.—-HOLLOWAY, PRICE & CO., 
wr Eee Teo Chartered Surveyors, Chartered Auctioneers. 


LINCOLNSHIRE 


District. BAILEY & AMBLER, 
Estate Agents, 
Grantham, Lincs. 


Grantham and 
Chartered Auctioneers and 
Westminster Bank Chambers, 

Tol. 418 (2 lines). 

and District. —-SPILMAN, GLASIER AND 
een reas a mg | and — Agents, 
urveyors uers ary Street unthorpe. 

Tel. 3603. Est. over 75. y 

. & G. KINGSTON, “RAL, Auctioneers, etc., 

Hall Chambers. Tel. 20/1. 


MIDDLESEX 


w tend Ta ——_. F.RALCS., FAL, 29 Station 
Tel: bs 0123 


nial Cantiee. -—<CAMPION & DICKINS, 
senfe mo etc., 28 Little Park Gardens, Enfield. 


BETT ALTMAN & CO., F.R.L.C.S., F.AL., 
Chartered Surveyors, Chartered Auctioneers and 
Estate 40 College Road, Harrow. Tel. 
Harrow ‘Also Rating, Compensation and Planning 
Surveyors. 
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MIDDLESEX (continued) 
Harrow—£. BECKETT, FAL 


Auctioneer and Estate ye 
Tel. Harrow 5216. 
North Harrow 


Surveyor, Chartered 
7 7 Collage Read. Harrow. 


Surveys, Valuations, ete. 
nt, tn. Toes” Road, North ieee ey 


Harrow.—G. ]. HERSEY AND PARTNER, Chartered 
Auctioneers 


—WARNER & CO. (T. A. Warner, FALE 
OE oe in i. 


R & we = CG. Cue. 
‘os 


p Smeg - 


South 
sel, Hone ihe BITE Ako 


EVIN H FIELD, aah s. —. 
vi MARSH) — Camps, 
Tal. faye 3652, SON & CHAPMAN 
: . ete, 162 Street. Tel. HOU 1184. 
Moor rk and BECKETT, F.A.., 


Su Chartered Auctioneer Fadl Estate Agent, 
ae "PARK ESTATE OFFICE, Moor Park Station, 
jorthwood. Tel. sent 4131. And at 


aoe » North Harrow and ry, Wembley. 
N RT toeK” FALPA. Surveyors 
and Valuers, 58 Green Lane, Northwood. Tel. 
2352/3/4, and 111 Pinner Road, Northwood Hills. 
orthweod and Pinner.—SWANNELL ’ 
3 Maxwell Road, Northwood. Tel. 19. Valuers, 
aan etc. 
District.—-BARR & MEAD. C. nines. 
FALPA, M.R.Sanj. B. C. Grainger, 
7800. ge 


2 High Street, prow ya er 
Harrow, Harrow and 

Pinner (Hatch End)—BRODIE, MARSHALL & CO., 
Auctioneers, Valuers and Estate its, 339 
Road, Hatch End. T. End 2238 and 

Ruislip and District. RR . MEAD. 4.4 onan, 
FALPA., M.RSanJt. B. Grai 
198 High Street, Ruislip. htetip 2215. "hiso at on 
Harrow, Harrow oy Pinner. 

Ruislip, Ickenham and District—jJOHN MEACOCK 

123/125 High Sereet, Ruislip. Tel. Ruislip 

3072/3/4. “And pes rd the Church, whew wong 


Tel. Ruislip $526 
Southall and Greenford.—AUSTIN FARR & CO., 
Chartered Su' oo Sees Auctioneers and Estate 
Agents, It South Road, Southall. SOU 6555 (5 lines). 
The Broadway, Greenford. WAX 4642/4438. 
Wem Park.—LLOYDS (Principal D. Jj. Westmore, 
F.R.LC. M.R.San.1,.), Chartered Surveyors, Auc- 
tioneers and Valuers, 13 Bridge Road. Tel. ‘foe 1123/4 
West Drayton and a WHITLEY & CO., 
Chartered Auctioneers and Agents, 40 Station 
Road. Tel. W., Drayton 2185. 


NORFOLK 
Cromer.—R. }. WORTLEY, F.R.LCS., Chartered 
Surveyor, etc., 15 Church Street. Tel. Cromer 2069. 
Norwich.—ALDRIDGE & PARTNERS, 22 Su Street, 
Surveyors and Estate Tel. Norwich 17/8. 
Norwich.—CLOWES, & THURGAR, Est. [848 
(H. M. Thurgar, F.A1, R. F. Hill, FALP.A, C. M. 
Thurgar, A. . 1. » '. Tombland. Tel. 2726 
Auctioneer Agent, 


Norwich.—}j. E. TAYLOR, 
25 Tombland. * Tel 
Norwich and East Anglia.—K. H. ee & SON 
(L L. Fielding, F.R.LC. oS rere rveyors, 


etc., | Upper King Street, ‘el. 
West Norfolk. ERUSO | & WAKIN, | C -_ oo 
ee. ne’ Rises he 


Auctioneers and 
Place, King’s Lynn. 
NORTHAMPTONSHIRE 
—— and einen oneld SONS & CO., 


oie gg om Os 2 res 


ts, Valuers, 
18 Castilian Street, Northampton. Tel. 3300/1. 
Established 85 years. 


and District—DAKING & ona. 
Est. 1887. A A, Valuers, Surveyors and Estate 


a Broadway, a ae 5245, 
and District.—FO _ GETTE, 
Estate Agents, 


ek Valuers, S$ 

16 Priestgate. By 4261/2. — = over 150 years. 
WRIGHT ad Adin Su and Auctioneers, 
26 Priestgate, Peterborough. Tel. 5695/6. 


NORTHUMBERLAND 


NFINOMARSH, HEPPELL pBOURN ‘tee ries), 


Chartered Auctioneers and 
Road, Ty upon Tyne. And at 


(Continued on p. xiii) 


NORTHUMBERLAND AND DURHAM 


HDMAREN & PARTNERS, Chervered, Surveyors, 
_— e Agents, 49 Park View, 
Whitley 2351/2), 107 Northumberland St., 


——— (rel sions! (4 lines)). And at Gateshead 


Newcastie—DAVID A. LARMOUR & SON, F.R.LC.S., 
F.A.l., Savilie Row. Tel. Newcastle 20727 

WALLHEAD GRAY & COATES, Chartered Auctioneers 
and Estate Agents, ‘and Valuers, 84 Pilgrim 
Street, Newcastle. (Tel. ) 75 West Street, 
Gateshead. “nn 72197.) 7 Priestpopple, Hexham. 

(Tel. 302.) 26 Frederick Street, Sunderland. (Tel. 2544.) 


NOTTINGHAMSHIRE 


Newark.—EDWARD BAILEY & SON, F.A.l., Chartered 
Auctioneers and Estate Agents, Surveyors and Valuers, 


Tel. 39. 
N ROBERT CLARKE & CO., Chartered 
Surveyors and Rating Valuers, Oxford Street. Tel. 


42534/5. 
WALKER, ig aay & HANSON, 
Surveyors and hartered Auc- 
tioneers and Estate Sealy . Ese. 1841. 
Tel. peer 54272 ines). 
Retford.—HENRY & SONS, Auctioneers, 
20 The Square, Retford, Notts. Tel. 531/2. And at 
4 Paradise Street, Sheffield. Tel.25206. And 9! Bridge 
Street, Worksop. Tel. 2654. 


OXFORDSHIRE 
Bicester, Thame and Oxford.—E. P. MESSENGER & 
IN, Chartered 


SON, , Auctioneers,  saapaie etc. 
oer at eeee 


: and aes Se 
District.—BUCKELL & BALLARD. Est. 
1887. 6. 3 Geet, F.A.L.P.A., ¥. 1. he Ryan, F.R.1.C.S., 
FAL. H. S. Ballard, F.RA.CS., Cornmarket 
Street, Safords Tel. 44151. hy = Wallingforé Berks. 
Tel. 3205 and Menge Berks. Tel. 61! 
Oxford, and surrounding districts. —E. }. 
BROOKS & F.A.1. (Established 1840), Chartered 
Auctioneers and Estate / Agents, i ae ge and Valuers, 
™ ucester House,” Beaumont Street, Oxford. (Tel. 
4535/6) and ! and 54 Broad Street, Renbery (1 (Tel, 2670). 
Thame and District.—-PERCY BLACK & CO., Chartered 
Surveyors, Chartered Auctioneers and Estate Agents, 
60 North Street. Tel. 288. 


Craven yet ses 3 & McCARTNEY, Chartered 
Auctioneers, Vi and Estate Agents. Tel. 2185. 
ere WATERIDGE & OWEN, LTD., 

Charte Auctioneers, Valuers 


and Estate "Agents. 

Tel. 2081. 
and Shropshire —DEAKIN & 
COTTERILL, 8 W; Cop, Shrewsbury, Auctioneers, 
Estate —— faluers. Tel. 5306 and 2313. And at 


Well ington BARBER & Auctioneers, Valuers, 
Surveyors and Estate Azone "| Church Street. Tel. 
77 p/w 444 Well 

Whitchurch.— WRIGHT, Auctioneers, Valuers 
and Estate 16 Watergate Street, Whitchurch. 
Tel. 2962 and 2157. 


SOMERSET 


Bath and District and Surrounding Counties.— 
COWARD, Vag & CO., Saneoeresion’ FORTT, HATT 
& BILLINGS (Est. 1903), Surveyors, Auctioneers and 
Estate 97 Probate Department, New Bond 
Street 4 New Bond Street, Bath. Tel. 
Bath 3150, 3584, 268 and 61360. 

Bath and District.—Estate Agents, Auctioneers and 
Valuers, be for Probate,‘ Mortgage, etc. 
HALLETT & CO., 3 Wood Street, Queen Square, 
as Tel. 3779 and 2118. 

Y & SON, bro. (Est. 1928.) 
we —yhe and Valuers, Funeral Directors, 
pg, premise cas ‘Auctior. Rooms, Milsom Street, Bath. 

el 1 
Bath, eriecot and Districts.—LOUIS POWELL & CO., 
Auctioneers, ts and Valuers, 


ioneer Es 
. Abbey Chambers, York Street, Bath. 
miles radius.—TAYLOR & CO., Auc- 
Tel. 546. 


Taunton 
PEARD, Land Agents, , Valuers, . 
6a Hammet Street. Tel. North Curry. Tel. 319. 
BROS. & PARHAM 


Ww ONDE 
, 23 Waterloo Street (Tel. 4500); and at 


and District.—MASTERS & CO., 


Weston-super-Mare and 
F.R.LCS., — Chartered tes Chartered 
Auctioneers Estate High Screet. 
Tel. 6443/4. 

Yeovil and cor rem yma SNELL & CO., 
Chartered Auctioneers and Estate Agents, Surveyors 
and Valuers, Yeovil. Tel. 25 or 1796. 
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REVIEWS 


The Law Relating to Wills. Second Edition. By W. J. 
Wituias, B.A., of Lincoln’s Inn, Barrister-at-Law. pp. ccxcv 
and (with Index) 1243. 1961. London: Butterworth & Co. 
(Publishers), Ltd. {£7 15s. net. 


Since this work first became available in 1952, it has become 
a well known and indeed indispensable part of the equipment 
of those who draft or must construe wills in any number. There 
have been various developments in the law affecting wills and the 
administration of estates during the last nine years. Outstanding 
features are the enactment of the Variation of Trusts Act, 1958, 
and the Trustee Investments Act, 1961. Another statute passed 
which in some cases applies to the administration of estates is 
the Charities Act, 1960. Decisions of the court have affected 
the acceleration of a subsequent interest by the failure or 
determination of a prior interest, the doctrine of a partial restraint 
on alienation, the extended operation of an advancement clause 
by a settlement of the sum advanced and “ name and arms” 
clauses. All these aspects have been fully taken into account 
by the author when preparing this new edition. Many minor 
alterations in the text have also been made. 

The text and the precedents of the second edition, now bound 
together in one volume, will be of great assistance to practititoners. 
Some minor points occur to us. No mention is made of s. 29 
of the Finance Act, 1958, modifying for estate duty purposes 
both the commorientes rule and s. 33 of the Wills Act, 1837. 
A repealed Act, the Corneal Grafting Act, 1952, is cited on p. 34 
instead of its successor, the Human Tissue Act, 1961, ‘“‘ Corneal 
Grafting *’ but not ““ Human Tissue ” being listed in the index : 
both are mentioned on p. 907, where it would be useful to add a 
reference to the form issued by the Royal National Institute 
for the Blind for testators wishing ti» leave their eyes for thera- 
peutic purposes (see p. 974, anée), and to explain that under the 
1961 Act other parts of the body in addition to eyes may be 
bequeathed ; in due course, after further medical progress has 
been made, hospitals might welcome bequests of, e.g., kidneys. 
Mention of the Suicide Act, 1961, would be helpful in note (/) 
on p. 1088, where Beresford v. Royal Insurance Co., Lid. [1938] 
A.C. 586, is cited; it is possible that a clause amounting to an 
undertaking by an insurer to pay a deceased’s representatives 
in the event of his committing suicide after a specified date 
might no longer be contrary to public policy in view of the 
Suicide Act (cf. last paragraph of article on that Act at p. 754, 
ante). The next edition might well include a discussion of the 
desirability of modifying the application of the Trustee Invest- 
ments Act, 1961, and precedents to this end. Other professional 
descriptions could be included by name in one or more of the 
precedents of charging clauses to emphasise the point where, 
e.g., an accountant or actuary is named as a trustee: incidentally 
no entry ‘‘ Charging Clause’ appears in the index, that entry 
being found under “ Solicitor.’”” The fact that the Mortmain 
Acts have been repealed is mentioned in note (u) on p. 1080, 
but not that the repeal was effected by the Charities Act, 1960. 
Both the Trustee Investments Act, 1961, and the Prevention of 
Fraud (Investments) Act, 1958, are misdescribed in the Table of 
Statutes on p. xiii. 

The judicial opinion referred to on pp. 680 and 1028 that at 
any rate the rule in Howe v. Dartmouth, if not in addition 
the rules in Re Chesterfield’s Trusts and Allhusen v. Whittell, 
should be negatived in a well-drafted will, leads us to suggest 
that this sound view might one year inspire a Private Member's 
Bill on the subject for any Member successful in the ballot 
but without immediate inspiration for a choice of subject. 


The British Constitution. Fourth Edition. By Sir Ivor 
Jennincs, K.B.E., Q.C., Litt. D., LL.D., F.B.A. pp. xi and 
(with Index) 210. 1961. London: Cambridge University 
Press. Cloth, {1 1s. net.; paper, 10s. 6d. net. 

This book is well known as an elementary and clear exposition 
of the British Constitution. The fourth edition now published 
contains many alterations and in several places the author has 
substituted modern examples for those previously given, for the 
benefit of readers too young to be familiar with the two decades 
separating the two world wars. 

We found that too large a proportion of the limited space 
available was devoted to what may be described as voting 


arithmetic. The Preface is dated Febrvary, 1961, which explains 
why South Africa is still listed as a member of the Commonwealth 
on p. 117, and why no mention is made of the creation of the 
senior post of Chief Secretary at the Treasury. It does not 
explain, however, the omission of any mention of the Coun il 
on Tribunals and why virtually no discussion of administrative 
tribunals is included ; few if any citizens these days can avoid 
coming into contact with one tribunal or another sooner or later. 


Attractive photographs are included and the paper-back 
optional edition is an innovation to be welcomed. For persons 
wishing to learn about the British Constitution from an historical 
approach, this book can be highly recommended. 


Doctors on Trial. By Micuart Harpwick. 1961. 


London : Herbert Jenkins, Ltd. {1 Is. net. 


Are doctors more successful murderers than other people ? 
Since there are no statistics to show the number of undetected 
murders in which doctors have been suspected, this question 
must remain a matter for speculation, but an examination of the 
cases in which doctors have been convicted of murder seems to 
show that, however much they may be assisted in the commission 
of the crime by their special skills, they are as likely to give 
themselves away by human weakness as other criminals. 
However, there are several factors which make murders committed 
by doctors of special interest: the opportunities they have to 
do away with their patients must send a masochistic thrill 
through the ordinary reader; there still remain in the public 
mind a good deal of the awe and reverence for the medicine-maa 
which derive from ignorance and the fear of the almost magical 
powers with which the profession seemed to be endowed in the 
past ; and it is always an added titillation to the horrors of a 
murder if the villain is a member of a highly respected profession. 
Doctors certainly seem to go about the task of murder in a 
characteristic manner. Like women, they favour poison rather 
than violence, and they use other members of their profession 
to help to cover up the crime. 


In this collection of five cases of doctor-murderers, four are 
poisoners, and after a welter of arsenic, antimony, aconite and 
hyoscine it is almost a relief to come to the ghoulish horrors of 
the Ruxton case. Indeed, from a medico-legal point of view 
this last case is far and away the most interesting. The crime 
itself is a drearily horrible piece of wife-slaughtering by an 
obvious psychopath, who would almost certainly have been 
convicted of manslaughter under the present law, but was hanged 
because in 1936 no defence was open to such a pitiable creature 
who did not come within the McNaghten rules ; but the methods 
of investigation which were used to identify the murdered 
women from the tangled mass of flesh which was all that the 
scientists had to work on give this case a particular place in the 
history of criminology. It is significant that all the doctors 
dealt with in this book—Smethurst, Pritchard, Lamson, Crippen 
and Ruxton—were convicted by the skill of their fellow doctors, 
although one of them, Smethurst, escaped the gallows because of 
the bungling of the chief medical witness for the prosecution, 
the famous forensic scientist Dr. Taylor, who had brought to 
justice that other doctor-poisoner, William Palmer, only a few 
years earlier. 


Although the cases in this book are well set out, and 
Mr. Hardwick has a strong sense of narrative, the collection does 
not compare in interest for lawyers with the author's previous 
book, “‘ The Verdict of the Court,” which dealt with much more 
esoteric dramas of the law. Although this book is very readable, 
its main interest is that it collects within the same covers the 
stories of five trials of one particular type of murderer, all of 
which can be read elsewhere in greater detail by anyone who 
wishes to make the effort. Is there to be no end to the re-hashes 
of the Crippen case ? Surely the little doctor might now be left 
to rest in peace: as well as providing material for crime antho- 
logists without number, he recently suffered the indignity 
of being made the subject of a tasteless “ musical.” It is too 
much to hope that writers will cease to work the mine of crime 
history while the profitable ore can be brought to the surface 
with so little effort, but the time has come to move on fror 
Hilldrop Crescent. 


pp. 192. 
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NOTES OF CASES 


These notes are published by arrangement with the Council of Law Reporting 


by the judges, will shortly appear in the Weekly Law Reports. 


House of Lords 


CONTRACT: DISPLAY OF ADVERTISEMENTS  : 
REPUDIATION BY ADVERTISER 


White & Carter (Councils), Ltd. v. McGregor 


Lord Reid, Lord Morton of Henryton, Lord Tucker, 
Lord Keith of Avonholm and Lord Hodson 


6th December, 1961 


Appeal from the Second Division of the Court of Session 
(1960 S.C. 276). 

The appellants, advertising contractors, agreed with the 
representative of the respondent, a garage proprietor, to 
display advertisements for his garage for three years. Later 
on the same day the respondent wrote to them requiring them 
to cancel the contract on the ground that his representative 
had mistaken his wishes. The appellants refused and five 
months after the date of the contract began the display in 
accordance with it. The contract contained a condition that, 
in the event of an instalment being due for payment and 
remaining unpaid for four weeks or in the event of the 
respondent being in any way in breach of the contract, the 
whole amount due for the three years or the balance thereof 
still outstanding would immediately become due and payable. 
The respondent having refused to pay any sums due under the 
contract, the appellants sued for the whole amount. The 
Second Division of the Court of Session having decided in 
favour of the responaent, the appellants appealed to the 
House of Lords. 


LorpD REID said that the case for the respondent was that 
as he had repudiated the contract before anything had been 


done under it, the appellants were not entitled to carry out 


the contract and sue for the contract price ; their only remedy 
was damages and they did not sue for damages. If one party 
to a contract repucliated it the innocent party might accept 
the repudiation and sue for damages for breach of contract, 
whether or not the time for performance had come, or he 
might disregard the repudiation and then the contract 
remained in force. But it was argued for the respondent that 
the option was merely as to the date at which damages were 
to be assessed. It was said that in most cases the innocent 
party could not complete the contract himself without the 
other party doing, allowing or accepting something and that 
it was purely fortuitous that the appellants could do so here. 
It was said that, even when the innocent party could com- 
plete the contract without such co-operation, it was against 
public policy that he should be allowed to do so, enabling 
him to extort a settlement giving him far more than 
reasonable compensation. But it was not the law that a 
person was only entitled to enforce his contractual rights in 
a reasonable way. It might well be that, if a person had no 
legitimate interest in performing the contract rather than 
claiming damages, he ought not to be allowed to saddle the 
other party with an additional burden with no benefit to 
himself, but that was not this case. It was impossible to 
say that the appellants should be deprived of their right to 
claim the contract price merely because the benefit to them, 
as against claiming damages and reletting their advertising 
space, might be small in comparison with the loss to the 
respondent. The appeal should be allowed. 


Lorp TUCKE R and LorD Hopson agreed in allowing the 
appeal. 

Lorp MOorRTON of 
AVONHOLM dissented 


Appeal allowed 


HENRYTON and Lorp KEITH OF 


A list of cases reported in today’s issue of “W.L.R.” is set out at t 


. Eecept in respect of those marked *, full reports of the j ments, revised 


end of these notes. 


APPEARANCES: R. Johnston, Q.C. (of the Scottish Bar), 
and J. G. Wilmers (of the English Bar) (Lovell, Son © 
Pitficld, for W. H. Creech & Douglas, Sturminster Newton, 
Dorset); R. A. Bennett, Q.C., and J. J. Clyde (both of the 
Scottish Bar) (Fairchild, Greig & Co., for Balfour & Manson, 
5.S.C., Edinburgh). 

[Reported by F. H. Cowpgr, Esq., Barrister-at-Law] 


Court of Appeal 


ROAD TRAFFIC: APPLICATION FOR “A” 
CARRIERS’ LICENCE: UNDERTAKING IN 
REGARD TO OUTWARD JOURNEYS: 
PARENT AND SUBSIDIARY COMPANY 


Merchandise Transport, Ltd. v. British Transport 
Commission and Others 


Arnold Transport (Rochester), Ltd. v. British 
. Transport Commission and Others 
Sellers, Devlin and Danckwerts, L.JJ. 28th July, 1961 
Appeals from the Transport Tribunal. 


In the first appeal, the applicant road hauliers were a 
wholly-owned subsidiary of a furniture manufacturing 
company. By far the greater part of their business was 
carrying the goods of the parent company. In February, 
1960, they applied for a variation of their “ A” licence to 
enable them to use, in addition to certain other vehicles, 
112 Luton vans and some other vehicles to be acquired later. 
The parent company had been carrying its own goods under 
a “‘C”’ licence in vehicles which they wished the applicants 
to use in future under the ““A’”’ licence. The object of the 
application, therefore, was in the nature of a “ switch’ from 
one licence to another, and it was conceded befure the licensing 
authority that the applicants would use the additional 
vehicles to carry return loads which would increase their 
profits and make the journeys more economic. Before the 
authority the applicants undertook that if the application 
were granted they would carry only the goods of the parent 
company on the outward journeys. The authority dismissed 
the application on the ground that the desire of the parent 
company was less than genuine and that to grant it would 
lead to an excess of facilities. The Transport Tribunal 
allowed an appeal by the applicants and the objectors 
appealed. 

In the second appeal, the applicants held a contract “A” 
licence for certain vehicles for carrying the goods of G, Ltd 
(;, Ltd., were almost the only customers of substance of the 
applicants and provided {£274,090 of their takings of £297,792 
in haulage fees. The contract between the applicants and 
G, Ltd., provided that the applicants should be employed 
for seven years from Ist June, 1958, as road hauliers for 
G, Ltd. The applicants applied for an “ A” licence for the 
vehicles concerned. At the date of the application an increase 
in the rates to be charged to G, Ltd., was under discussion ; 
G, Ltd., were prepared to pay the increase and supp-rted the 
application, proving in evidence that no other hauliers could 
be found who would carry their loads. The licensing 
authority refused the application, giving as his reason that 
it would not be in the interests of G, Ltd., to change from a 
contract “‘ A” licence to an ordinary “A”’ licence, and that 
it would not be in the public or other interests to grant the 
application. The Transport Tribunal allowed an appeal 
by the applicants saying, inter alia, that the interests of 
G, Ltd., were irrelevant. The objectors appealed. The 
appeals were heard consecutively and judgments delivered 
together. 
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Stoke-on-Trent and North Staffs. — CHARLES 
BUTTERS & SONS. Established 1856. Chartered 


Auctioneers, Valuers and Estate oy 
ie Bcidings, Honey Hanley, Stoke-on-Trent. Tel. 2138/9 


SUFFOLK 


Cary Se cerumte ond Gast CY SCOTT 
Ppt 5. eibagabaggrss Edmunds. Phone 


ipswich and East Pa: ie & HEMPSON 
(Est. 1780), Chartered Auctioneers 


26 Princes Street, Gowen. Ye Tel. $1807/8. 
ipswich and East Anglia.—WOODCOCK & SON, 
s agg 5 ipswich. Tel. 54352 a lines). 
Established 1650. eens: ’ 
Lowestoft and District.—GAGE & CO., 87/89 London 
Road South. Tei. 3158. 
Woodbridge and fa ang mg som. 
Auctioneers and Valuers. Est. 1870. Tel. 


SURREY 


' Surveyors and Bon 191 
joneers, 
Lower Addiscombe Road. Tel. Me yee her ty 
and 142 Wickham Road, Shirley. Tel. ADDiscombe 


Camberi a Ah FF GIDDY, Estate lain. 
and Berks 


London Road. Tel, 
Cam Borders).—SADLER 
AND ID BAKER Chon Chartered Auctioneers Estate 
95 High Street. Est. 1880. Tel. 433! (3 lines). 
Coterteme ond and District, Sanderstead to — 
Cc gr Sateen ) Avene, Pometemn, 
and 348. impsfield R oad, Sanderstead. Tel Yas 
Caeanbranem & CO.., in association with Mann 
an Co, Est. 1891. Tel. 47. Offices throughout West 
urrey. 
So TOMKINS & a F.A.L.P.A., 
Valley Road. tet UPL UPLANDS 
Croydon.—BiAKE, SON & WILLIAMS. Est. 1798. 
Chartered Auctioneers and Estate Agents, Surveyors and 
Valuers, 51 High Screet, Croydon. CROydon 7155/6. 
Area.—80 


Croydon, Addiscombe and WDITCH 
& GRANT. (Est. 1881.) Surveyors, 


Valuers, Auctioneers, 
103/105 George Street, Croydon. Tel. CRO 0138/9. 

Croydon and a P. a gg & SONS, 
Surveyors, Valuers and Estate 1882. 
2 and 4 George Street, Croydon. CR 3128/29/20. 

Croydon and London.—HAROLD WILLIAMS AND 
PARTNERS, Sane Surveyors, Valuers, Chartered 
Auctioneers and Estate ie Nee Street, Croydon. 
Tel. Croydon 1931. at Tempic Chambers, Temple 
Avenue, E.C.4. Tel. Ludgate 9288. 

Croydon and Sutton.—SAINT, SYMINGTON AND 
STEDMAN, Su and Valuers. 
106 High Street, Poapdan, Tel. er 2216/7. And 
at 6 Cheam Road, Sutton. Tel. VIG 7616/7. 

Dorking.—ARNOLD & SON, Au & Surveyors, 
17! High Street and branches. Est. 1855. Tel. 2201/2. 

Dorking.—WHITE & SONS, 104 Street. ‘eet 
tural and General Surveyors and V: . Tel. . 

et an gee pee COLE & Seen e. Surveyors, 

Valuers and Auctioneers. 279 High Street, Dorking. 
Tel. 3897/8. And at — 


Dostiog, Bookham and Effingham.—CUBITT AND 
Tel. Dorking 2212, Bookham 2744. Valuers, 
Surveyors, Estate Agents. 


Dorking and GASCOIGNE-PEES, 
Fa ALPA, Poon annoy oN * Arent and Surveyors, 
338/260 High -—~ Dorking. Tel. 4071/2. 6 Church 

Leatherhead and 


Street, Reigate. Tel. 4422/3. Aud at 
Epsom. 

Epsom and Leatherhead.—A.R. % }. se oem. 
oS are . ae Estate Surveyors, 
21 High S Tel. 4 *erides Street, 
lesteeeea 7 . 4133/4. And at Roigate and Dorking. 

Esher.—EWBANK & CO., in association with Mann & Co. 
Est. 1891. Tel. 3537/8. a Te West Surrey. 

Esher—W. j. BELL & SON, Surveyors, 

Valuers, Auctioneers Estate Agents, mene y High Street. 
Tel. Esher 3551/2. 

Ewell, Leatherhead and adjoining areas.— 
DOUGLAS, FALPA. 10 High Street, Epsom. 
Tel. 2362/4. (Four other offices.) 

Ewell.—WILTSHIRES, uae Agents, 
tioneers and Valuers, 55 High Street. Fou toon ican. 

Farnham.—H. B. BAVERSTOCK & SON, Chartered 
Auctioneers and Estate Agents, 4 Castle Street. Tel. 
5742 (2 lines). 

Farnham.—CUBITT & WEST. Tel. Farnham 5261. 
Valuers, Surveyors, Estate Agents. 

Farnham.—EGGAR . co., iepreertes © & 
Watson, Surveyors, A uetioneers, Land & Bey oly 
74 Castle Street. Tel. 6221/3. And at Alton and 
Basingstoke, Hants. 


SURREY (continued) 
Parnham.—GERMAN, ADDY & CO. (Est. 1903). 
Estate 


Chartered Auctioneers Surveyors 
and Valuers, |11 West Street. Tel. /4. 
hay Lge ay amal, 


ANN & CO., Est. 1891, 22 Epsom Road, 
Tel. 62911/2. Offices throughout West Surrey. 
Guildford.— MESSENGER, MORGAN & MAY, Chartered 
Surveyors, 8 Quarry as Tel. 2992/4. 


Guildford.—WHITEHEAD - WHITEHEAD,  amal 
HEWETT & LEE, 144 High Sereet. (Tel. 2811/2.) 
Haslemere.—H. 


B. BAVERSTOCK & SON, Chartered 

Auctionesrs and’ Estate Agents, 20 High Street Tel. 

wen ad it Hindhead 63. Valuers, | lh 
6. 

Estate Agents. 


yg gen BONSOR, STEVENS & CO., Est. 1899, 
Eden Street. Tel. KIN 0022. 


- NIGHTINGALE, PAGE & BENNETT, Est. 
be ow anata Surveyors, 18 Eden Street. Tel. 


Clagmen once Thames and Area.—BENTALLS 
ESTATE S(L. ). Smith, F.A.L.P.A., P. F. Parkinson, 
B.Sc., A.A.L.P.A.), Wood St. KIN 1001. Sales, surveys, 
property and chattel valuations, lettings, management. 
Leatherhead, Ast.tead, OSENTON 
AND CO., Chartered Auctioneers, 36 North Street, 
Leatherhead. (Tel. 3001/2); Ashtead 2382, Oxshore 
Mitcham. LEONARD DAVEY. & HART, Chartered 
Valuers and Estate Agents, 
Upper Green. Tel. ‘cham 6101/2. 
Oxshott.—-W. |. BELL & Bceag Chartered Su: 
Valuers, Auctioneers and Estate Agents, 5! High Street, 
Esher. Tel. Esher 4331 (2 lines). 


Redhill and Merstham.—E£. H foe (HY & PARTNERS, 
Auctioneers and Valuers. Tel. Redhill 36 Merstham 


Reigate. —MARTEN & CARNABY, Surveyors, 
tioneers and Valuers, 23 Church Street. Tel. Mea 
Reigate.—PEARSON, COLE & SHORLAND, Surveyors, 

Valuers and Auctioneers. 4 Bell Street, Reigate. Tel. 
4371/2. And at Dorking. 
gy rey: a :CO., _— Agents, Surveyors 
and Valuers. cs collected. 27 Kew Road (Opposite 
Richmond Wm g Tel. RIC 4811/2. 
Richmond.—PENNINGTONS, 23 The Quadrant, 
Valuations, Surveys. Rents collected. Tel. 
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RIC 2255 (3 lines). 
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A at Heath, and Piccadilly, W 
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aa “HeathLEONARD DAVEY .., HART, 
Chartered Surveyors, Auctioneers, Valuers and Estat 
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Estate Agents and 
Road. Tel. Mate Fag By 
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S.W.1. 
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2331/2. Offices throughout W 
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‘Consultants: 
Levene, FAR 
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Co., 1891. 
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Auctioneers and Estate Agents, Surveyors, 
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SURREY (continued) 


ren 3 CO., Est. 1891, Chartered Surveyor. 

Tel. 6 lines). Offices throughout West Surrey. 

Woki LDRAM, CLARKE & LEY, Chartered 
Surveyors. Tel. 3419; and at Guildford. 
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Auctioneers, Estate one ond Valuers, 6 & 44 Terniinus 
Road, Eastbourne. Tel. 4433/4/5. —— at 7. Sast- 
seuree-s Road, Lower Willingdon, and 4 Grand Parade, 


East Grinstead.—Messrs J. MAY (P. |. May und 
> L. + + FRACS. Fai. M.R.San.t.), 2 London 
East Grinstead 3! 5/6. 
 @vtasend TURNER, RUDGE & TURNER, 
Surveyors. Tel. East Grinstead 700/!1. 
Mid-Susuex.—AYLING & STRUDWICK, 
4 8682/3. 
and East Sussex—DYER & 
. OS.O., FRACS. FAAS 
FRA. c.$.), Consultant Chartered | 
€7 Havelock Road, Hastings 





Surveyors, Estd. | 
Tel. oomnane oy lines). 
oe Paes, FAL. one Sockeue, Surv J 
and Valuers, $0 selock Rood, Hastings. Tel. 66/9. 
dimebeaae sean District.—DAY & SONS, 
Auctioneers and Su 115 South Road. Tel. 1580. 

And at ee ars 
Y AND 


Haywards H and Mid-Sussex.—BRADLE 
we a Auctioneers and Estate Agents. 


Horsham.—k er & GS CHASENORE, Chartered Surveyors, 
Auctioneers, Land and Estate Agents. Tei. 
Horsham 3355 ‘hen lines). 

i may gy & = Auctioneers, 
earn Semen ay 3331. And at 

Guildford, Cranleigh pap 

Hove.—DAVID E. Some, FAL. P.A., Auctioneer, 

Surveyor, Valuer & 


, 1S Church Road, 
Hove, Tel. Hove #at3 (lina. 


Hove.—PARSONS, & BASLEY R. De 
FRACS., PAL). 173 Church Reed, aig or 345ee, 


Please mention ‘‘ Tuk Sovicitors’ JouRNAL ” when replying to Advertisements 





“ The{Solicitors’ Journal "’ 
Friday, ne 22, 1961 











REGISTER OF 


Auctioneers, Valuers, Surveyors, Land and Estate Agents 








SUSSEX (continued) 
Hove and District —WHITLOCK 4& HEAPS, Incor- 
Auctioneers, Estate Agents, Surveyors and 
65 Sackville Road. Tel. Hove 31822. 
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it Station Road, Portslade. 


Lancing.—A. C. DRAYCOTT, Chartered Auctioneers and 


Estate 6-14 South Street, Lancing, Sussex. 
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Lewes and Mid-Suesex.—CLiIFFORD DANN, 8.5c., 


F.R.1.C.S., F.AA., Fitzroy House, Lewes. Tel. 4375. And 
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Sesford.—W. G. F. SWAYNE, F.Ai., Chartered Auc- 
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WARWICKSHIRE 


Birmingham and District.—SHAW, GILBERT & CO., 
F.AL, “Newton Chambers,” 43 Cannon Street, 
a 2. Midland 4784 (4 lines). 

w—GEORGE LOVEITT & SONS (Est. 1843), 
Auctioneers, Valuers and Estate Agents, 29 Warwick 
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WARWICKSHIRE (continued) 
Commntrye oe. 6. yo P.. co. 
uctioneers, Surveyors, 
53 Hertford Street. Tel, yr" 4 ies 
Leamington Spa and District.—-TRUSLOVE & HARRIS, 
Auctioneers, Valuers. Head Office: 
ys Warwick Street, Leamington Spa. Tel. 1861 
ines). 


(Est. 1901), 
te Agents, 


Sutton id.—QUANTRILL SMITH & CO., 4 and 
6 High Street. Tel. SUT 4481 (5 lines). 
WESTMORLAND 
Kendal.—MICHAEL C. L. ee Auctioneers and 
Valuers, 10a Highgate. Tel. 
Winderme 


1375. 
; OCTER & BIRKBECK (Est. 1841), 
Auctioneers, Lake Road. Tel. 688. 


tyme jr tone 
Bath and District 
COWARD, JAMES & to. 


— FORTT, TT 

HA 
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rea (Wi 
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WORCESTERSHIRE 
Kidderminster.—CATTELL & YOUNG, 31 Worcester 
Street. Tel. 3075 and 3077. And also at Droitwich S pa 
and Tenbury Wells. 
tidderosiantor, Droitwich, Worcester.—G. HERBERT 
BANKS, 28 Worcester Street, Kidderminster. Tels. 
2711/2 and 4210. The Estate Cffice, Droitwich. 
Tels. 2084/5. 3 Shaw Street, Worcester. Tels. 27785/6. 
Worcester.—BENTLEY, HOBBS & MYTTON, FAL., 


Chartered Auctioneers, etc., 49 Foregate Street, 

Tel. 5194/5. - 
YORKSHIRE 

Bradford.—NORMAN R. GEE & HEATON, 72/74 


Market Street, Chartered Auctioneers and Estate. Agents. 
Tel. 27202 (2 lines). And at Keighley. 


YORKSHIRE (continwed) 


Bradford.—DAVID WATERHOUSE & NEPHEWS, F.A.|. 
— rs and Estate 
Holl“ ExLEY Tel. 22622 (3 lines). 

Tre’ & SON, F.A.LP.A, (incorporating Officer 

, Valuers, Estate Agents, 70 George Street. 


Leeda. SPENCER , SON & GILPIN, geet Surveyors, 
132 Albion Screet, Leads, 1. Tel. 3017 Ons, 
SON: 


DWARD HARLAND. & 

4 Aberdeen Walk, gh. Tel. 834. 

Sheffield —HENRY ~ oe S =~ Auctioneers, 

patency: Nor tn 206. And at 20 The 

soe, Sawn Notts. “Tel. “Sin And 91 Bridge 
Street, Worksop. Tel. 2654. 


SOUTH WALES 


Cardiff.—DONALD ANSTEE & CO., Chartered Survey- 
ors, Auctioneers and Estate Agents, 91 St. Mary Street, 


Tel. 
Cardiff.—S. HERN & CRABTREE, Auctioneers and 


Valuers. over a century. 93 St. Mary 
Phe Tel. 29. 

La SAUNDERS & SON, Chartered Auction- 
eers wy ¥ ts. Est. 1895. 16 Dumfries Place, 


=< Tel. S$, and Windsor Chambers, Penarth. 


22. 

Cardif.—jNO. OLIVER WATKINS & FRANCIS, 
Cc Auctioneers, Chartered Surveyors, 
11 Dumfries Place. Tel. 33489, 

S, FAL, 139 Walter 


a HUSBAN 
Road. Tel. 

Swanesa- ASTLEY ley neces LEEDER & SON 
. 1863), Chartered Surveyors, Estate nts and 
(ate ; 49 Mansel Street, Swansea. Tel. 5589! 

nes). 


NORTH WALES 


Denbighshire and Flintshire —HARPER WEBB & CO., 
| nee emg W. H. Nightingale & Son), Chartered 
urveyors, 35 White Friars, Chester. Tel. 20685 
Wrexham, North Wales op St. Border Counties.— 
A. KENT. JONES & CO., F.A.1., Chartered Auctioneers 
and — Agents, and Valuers. The Estate 

Offices, 43 Regent Street, Wrexham. Tel. 3483/4. 











XK Ae TOLL OF THE SEA 






During the last two years this Society cared 
for 533 Survivors from 64 vessels and gave 
immediate relief to 259 dependants of 
men lost at sea during that period. 


Last year alone over 3,/00 aged seamen, 
fishermen and their families were assisted. 
Relief expenditure for the year £42,000. 
Please help this National work. 
Legacies are particularly welcome 


SHIPWRECKED Fishermen and 
MARINERS’ Royal Benevolent 
SOCIETY 


(08) 16 Wilfred St., WESTMINSTER, LONDON, S.W.1 
Patron: H.M. THE QUEEN 
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Confidential Investigations in all Civil Cases 
and Personal Matters. Financial and other 
Commercial Enquiries undertaken. Observa- 
tions, Witnesses interviewed and Proofs of 
Evidence taken. Persons traced. 


FOUNDED IN 1899 


rene CONQUEST 


LIMITED 


$6 GREAT JAMES ST. BEDFORD ROW, W.0.1 


Telegrams and Cables: Avouchable, Holb., London 





INVESTIGATIONS——— 


A pilgrim from 
the Holy Land 


Nira was born a mi in Galilee. 
At fourteen she co ae oy Me = 
upright, let alone stand or walk. The: 

Nira made her pilgrimage to the 
Shaftesbury Society’s Residential School 
at Malmesbury. She’s been with us 
nearly two years. Physiotherapy has 
worked wonders. Schooling, young 
companionship, and a truly happy 
atmosphere have opened windows on to 
undreamed-of vistas. The full cost of 
maintaining a child at Malmesbury is 
£9 a week; Nira’s devoted family 
contribute what they can and we do the 
rest. She is one of many children in our 
homes, all of whom, to a large extent, 
depend upon your donations, your 

iptions. 
THE 


Shaftesbury 
SOCIETY 


112 REGENCY ST., LONDON, 8.W.! 
Reg. under the Nat. Assist. Act 1948 











| WHERE 
| THERE'S A 
WILL... | 


. there’s so often a way to aid truly 


deserving charities... 


and what more 


so than the century-and-a-half old 


BRITISH SAILORS’ 


SOCIETY! 








== HOLBORN 3866 


Please mention ‘ THe Souicrrors’ JOURNAL ” when replying to Advertisements 








COINS AND MEDALS 


COLLECTIONS OR SINGLE SPECIMENS 
BOUGHT AND SOLD 


VALUATIONS MADE 


A. H. BALDWIN & SONS, LTD. 


Robert St., Adelphi, W.C.2 TRAfaigar 2455 





























We provide— 


World-wide Welfare Service 

q Welfare Homes for Seamen's Children 
Residential Clubs 

Ocean Libraries 

Sea Training School for Boys 
Chaplains and Port Missionaries 


We depend upon your subscrip- 
tions, donations and legacies. Please 
> assist us. 


Hon. Treasurer: Rt. Hon. Lord Coverams, P.C. 


BRITISH 
SAILORS’ | 
: SOCIETY : 


| 680 Commercial Road, London, E.14. 
| General Secretary: Stanley Heesom, O.B.E. { 
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SELLERS, L.J., in the first appeal, said that the court's 
jurisdiction lay in s. 17 of the Railway and Canal Traffic Act, 
1888, which permitted no appeal on a question of fact but 
empowered the court to draw the necessary inferences from 
the facts found for determining the question of law. While 
it was desirable that a body of guiding authority should be 
built up, the criticism that the tribunal tended to apply 
their pronouncements too rigidly was not unjustified ; where 
discretion lay, it should not be hidebound by authority. 
The undertaking given by the applicants altered the whole 
nature of their application. Such a restriction on outward 
journeys scarcely filled the description of public carriers and 
would create in effect an “‘ A’ licence subject to a condition. 
His lordship did not think that it was the intention of the 
Road Traffic Act, 1960, that such a condition should be 
attached to “‘ A ”’ licences, but that they should be unfettered. 
He would allow the appeal on the ground that the appropriate 
licence on the facts was a “ B”’ licence and that under the 
Act an “A” licence was not available and the only applica- 
tion before the authority was for an “A” licence. Had a 
‘“B” licence been sought, full consideration would have been 
given to the objectors’ concern over return loads. He would 
allow the appeal equally on the ground of the relationship 
of the parent company with the applicants: the authority 
was justified in looking at the substance of the matter and 
where the effective control lay. The appeal was not restricted 
to that part of the tribunal’s decision which held that the 
objection as to excess of facilities was not made out. The 
error in the decision was an error of law and no question 
arose of interfering with the discretion of the tribunal. The 
decision of the authority should be restored. 

In the second .appea!, his lordship said that by s. 74 (4) 
of the 1960 Act the authority, in exercising his discretion, 
should have regard primarily to the interests of those persons 
requiring transport and, secondarily, to the interests of those 
providing facilities for transport. The authority was not 
entitled to refuse the licence because he thought that the 
existing contract was more in the interests of G, Ltd., and 
the tribunal were right in considering that fact irrelevant. 
G, Ltd., were the best judges of their own interests. He 
would dismiss the appeal. 

DeviiIn and DaANcKwertTs, L.JJ., delivered concurring 
judgments. First appeal allowed ; second appeal dismissed. 

APPEARANCES: E. S. Fay, Q.C., and D. L. M. McDonnell 
(M. H. B. Gilmour); M. Lyell, Q.C., and C. R. Beddington 
(Peacock, Goddard & Co., for Cartwright, Taylor & Corpe, 
3ristol). 

E. S. Fay, O.C., and J. R. C. Samuel-Gibbon (Waterhouse 
& Co., for Champion & Champion, Tenterden); C. R. 
Beddington (Mawby, Barrie & Letts). 

(Reported by D. M. Goopsopy, Esq., Barrister-at-Law] [3 W.L.R. 1358 


PLANNING: PURCHASE NOTICE: WHETHER 
LAND ALLOCATED FOR PURPOSES OF 
FUNCTIONS OF LOCAL AUTHORITY 
Bolton Corporation v. Owen 
Lord Evershed, M.R., Willmer and Danckwerts, L.J J. 
11th December, 1961 

Appeal from the Lands Tribunal. 


The owner of a house in an area reserved under a corporation 
development plan for redevelopment for residential purposes 
gave notice under s. 39 (1) of the Town and Country Planning 
Act, 1959, requiring the corporation to purchase the house on 
the ground that it was within an area of “ land allocated bya 
development plan for the purposes of any functions”’ of a 
local authority within subs. (1) (6). The corporation, by a 
counter-notice, objected under s. 40 (2) (a) to the claimant’s 
notice on the ground that no part of his hereditament was 
comprised in iand of the specified description. The material 
before the Lands Tribunal consisted of the plan in the form 
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of a written statement and maps, which showed that the area 
in question with an existing population of 6,393 was reserved 
for redevelopment over a twenty-year period, at the end of 
which the estimated population would be 2,765. The plan 
was silent as to whether the development would be carried 
out by the corporation or by private enterprise. The tribunal 
“found ” that in practice an area with a population of 6,393 
persons could and would only be cleared and redeveloped to 
house 2,795 persons by the exercise of the functions of a local 
authority ; that the corporation had not satisfied it that the 
objection to the notice was well-founded ; and that accordingly 
the notice was valid. As s. 41 (2) (a) of the Act places the 
onus of establishing that the objection is not well-founded on 
the claimant, the tribunal, when stating a case for the Court of 
Appeal, corrected its error as to onus but reached the same 
conclusion in the claimant's favour. The corporaticn appealed. 

Lorp EversHeD, M.R., said that the only question was 
whether the proper conclusion to be drawn from the plan 
was that the corporation would exercise its powers with 
regard to every square yard of each area or whether the 
inference was that it might be, as to some parts, a matter to be 
left to private enterprise. On the material before the 
court it could not be the first alternative. The tribunal's 
final finding was not one of fact. It was a forecast-—a 
conjecture. It was a statement that, having regard to the 
decrease in the population after redevelopment, the inference 
must be that what was proposed would only be achieved if 
the corporation exercised statutory powers as to the whole 
of the area. That was not a proper interpretation of what the 
plan said. The plan had to leave open the question whether 
the redevelopment of any particular property at any par- 
ticular time would be done by private enterprise or by the 
local authority exercising the appropriate statutory powers. 
The claimant had not discharged the burden placed on him ; 
and the appeal should be allowed. 

Witumer, L.J., concurring, said that the claimant’s argu- 
ment rested on a confusion between development for planning 
purposes and redevelopment under the Housing Act, which 
meant something quite different. There was no evidence here 
to show that at the date of the claimant’s notice the corpora- 
tion had taken a single step in the exercise of their powers 
under the Housing Act. It could not be said therefore that 
merely because an area was listed in the plan as one to be 
cleared and redeveloped it was land within s. 39 (1) (d) 
“allocated by a development plan for the purposes of any 
functions ’’ of a local authority. 

Danckwerts, L.J., concurred. 
to appeal. 

APPEARANCES: Eric Blain, Q.C., and Michael Mann 
(Simmons & Simmons, for Philip S. Rennison, Town Clerk, 
Bolton Corporation) ; D. Godfrey Nowell (Hulton, Bailey & Co., 
Bolton). 


Appeal allowed. Leave 


[Reported by Miss M. M. Hitt, Barrister-at-Law] 


DEFECTIVE ENDORSEMENT ON 
SUMMONS TO SET ASIDE 

Pontin and Another v. Wood 
Holroyd Pearce and Davies, L.JJ. 

11th December, 1961 

Interlocutory appeal from Edmund Davies, J. (p. 912, ante). 
On 18th March, 1958, the plaintifis were injured on a 
pedestrian crossing by the defendant on his motor cycle. 
On 27th March, 1958, the pluintiffs’ then solicitors informed 
the defendant by letter that a claim for damages would be 
preferred on the ground of his negligent driving. Nearly three 
years later, on 13th March, 1961, a writ was issued, endorsed 
only with the words: “ The plaintiffs’ claim is for damages 
for personal injuries.’’ On 28th March, 1961, the writ was 
served personally on the defendant. No appearance was 
then entered by the defendant. On 22nd July, the defendant 
was incorrectly served personally with the fully particularised 


WRIT : 
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statement of claim for damages for negligence. On 4th August 
he took out a summons for an order that the writ be set aside, 
on the ground that the endorsement disclosed no cause of 
action and that it could not be cured by amendment or by 
delivery of the statement of claim, since the plaintiffs’ claim 
was by then statute-barred under the Statute of Limitation 
(the Law Reform (Limitation of Actions, etc.) Act, 1954). The 
district registrar dismissed the summons on 16th August. 
On 17th August the plaintiffs by the proper procedure filed 
a statement of claim in the office together with an affidavit 
of service of the writ. On 27th August the defendant entered 
an appearance. The defendant appealed against the registrar’s 
order and on 12th October, Edmund Davies, J., holding, 
inter alia, that the writ was a nullity, allowed the appeal and 
set aside the writ. The plaintiffs appealed. 

Ho.royp Pearce, L.J., said that, on the authorities before 
the court, he was impelled to a different view from that of the 
trial judge. In his view, the writ was not a nullity. The 
defendant was at all times aware of the nature of the action 
which it was intended to initiate, and the defect had caused 
him no harm whatever. Since, therefore, the writ was merely 
defective, should the court in the exercise of its discretion 
under R.S.C., Ord. 70, 'r. 1, set it aside ? The tenor of Ord. 70 
showed that it was directed to curing that which was capable 
of cure, and its tenor should not be reversed merely because 
the period of limitation had expired. The relevant date at 
which the situation should be viewed was the date of the 
hearing of the summons. The statement of claim which would 
in fact have cured the defective writ could have been delivered 
at anv time up to 13th October, 1961. The judge, by setting 
the writ aside on 12th October, had prevented the plaintiffs 
from curing the defect. Thus the court, so far from being asked 
by the plaintiffs for an amendment which would defeat the 
Statute of Limitations, was being asked by the defendant for 
an order that would destroy the plaintiffs’ existing right to 
cure their defective endorsement by delivery of their statement 
of claim. In his lordship’s view it was not right in this case 
to set aside the writ; nor was there justification for setting 
aside the service of the writ. The defendant’s delay of four 
months in taking out the summons to set aside was fatal to 
the summons. Where the defendant was invoking the most 
austere of the rules against genuine though dilatory plaintiffs 
there was no reason to import any indulgent view of the 
defendant’s delay. This was the third successive case in 
which the court had had to deal with the difficulties of 
plaintifis through delay in issuing their writs. They ought 
to have issued their writs in good time and then continued 
to negotiate, if they so desired, at leisure. Quite apart from 
the fact that every judge rightly looked askance at every 
stale claim, a plaintiff jeopardised the very existence of his 
action by such unjustifiable delay. This trilogy of cases 
might serve as a warning to dilatory plaintifis that such delay 
was likely to lead them into serious trouble and expense, if 
not to complete disaster ; but this appeal should be allowed. 


Davies, L.J., delivered a concurring judgment. Appeal 
allowed. 
APPEARANCES: Leonard Caplan, Q.C., and N. C. Tapp 


(Parker, Thomas & Co., for Max Engel & Co., Northampton) ; 
Bernard Caulfield, Q.C., and Patrick Bennett (Oswald Hickson, 
Collier & Co., for Ray & Vials, Northampton). 


[Reported by Miss M. M. Hit, Barrister-at-Law] 


STATEMENT OF CLAIM AMENDED DURING 
TRIAL: WHETHER NEW ALLEGATIONS 
COVERED BY WRIT: COSTS 
Pathak v. James Nourse, Ltd. 
Sellers, Upjohn and Diplock, L.JJ. 12th 
Appeal from Pilcher, J. 
On 22nd October, 1956, an Indian seaman on board ship 
was seriously injured while handling a nylon rope which, 
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when being used as a heaving line in a manoeuvre to get the 
ship away from the quay, ran off the windlass, struck him 
and knocked him down. The seaman claimed damages 
against the shipowners. His case as originally pleaded was 
that the accident occurred because of the unsuitability of a 
“stopper ’’ rope attached to the nylon rope and secured 
to the deck. At the trial it became apparent that that case 
was false and Pilcher, J., rejected it, but expressed a strong 
view that the accident had occurred through the obvious 
negligence of those carrying out the manoeuvre, and, in spite 
of opposition by the shipowners, gave leave to amend the 
statement of claim to substitute a different allegation of fact 
and totally different allegations of negligence and for conse- 
quential amendments to the defence. The action was 
eventually tried on the amended pleadings. The judge found 
the shipowners liable on the basis of the ship’s officers’ 
negligence and awarded the seaman damages and costs, 
including the costs of the amendments. The defendants 
appealed. 

SELLERS, L.J., said that he took the same view as the 
judge as to liability, but the shipowners had contended that 
they should never have been called on to answer the second 
version of the accident and the different allegations of negli- 
gence and that the amendment had permitted the plaintiff 
to advance a claim which by that date was subject to the 
Statute of Limitations. On the authorities, this amendment 
could only have been defeated if the new allegation was to be 
regarded as a new cause of action which was not covered by 
the writ. Although the writ was not wholly satisfactory, 
it was ample to cover the claims made under the original and 
the amended pleadings. He would dismiss the appeal on 
liability. As to the appeal on costs, the judge had erred in 
imposing the costs of the amendments on the defendants. 
Although the court did not interfere with a judge’s discretion 
to award costs unlesss he had erred in principle or in law, 
where a party had succeeded so overwhelmingly in defeating 
a false claim it seemed on the face of it erroneous to give costs 
to the party who had advanced the false claim. In this case 
it was a departure from the exercise of proper discretion to 
give the costs of the issue on which the shipowners had 
succeeded to the seaman. Neither party would be awarded 
costs up to the date of the amendment. To that extent 
he would allow the appeal. 


Upjoun and Diprockx, L.JJ., delivered concurring 
judgments. Appeal allowed in part. 
APPEARANCES: Richard Forrest, Q.C., and Leo Clark 


(Holman, Fenwick & Willan); Montague Berryman, Q.C., 
and A. Gordon Friend (Ruston Clark & Ruston) 


[Reported by Mrs. E. M. Wetiwoop, Barrister-at-Law) 


PRACTICE: COUNTY COURT APPEALS : 
ORIGINAL DOCUMENTS TO BE EXHIBITED AND 
MARKED 
Hodge Industrial Securities, Ltd. v. Cooper 
Lord Evershed, M.R., Willmer and Danckwerts, L.J J. 
13th December, 1961 


At the hearing of an appeal from a county court the Court 
of Appeal were provided with copies of a_hire-purchase 
agreement signed by the finance company. As one of the 
questions in issue turned on the point of time at which the 
hirer had signed his part of the agreement, Lord Evershed, 
M.R., asked to see the original of the contract signed by the 
hirer and, when it was produced, observed that it was not 
identical with the document of which copies had been provided 
for the use of the Court of Appeal. Counsel for the hirer and 
for the finance company were unable to tell the court which 
of the original parts of the agreement had been before the 
county court judge. 

Lorp EVERSHED, M.R., at the conclusion of the judgments 
of the court, said that hire-purchase cases were becoming 
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PUBLIC NOTICES 


METROPOLITAN BOROUGH OF 
SOUTHWARK 
Applications invited 
permanent appointments 
Department :— 


for the following 
in Town Clerk’s 


(A) Senrior AssisTANT Soiicitor: Salary 
equivalent to J.N.C. Scale “ B” (£1,480 to 
41,670 p.a.). 


Candidates should have had general local 
government experience. 


(B) Lecat CLERK: Grade A.P.T. II-III: 

£855 to £1,185 p.a. 

Candidates should have had general legal 
experience, and a practical knowledge ot 
Conveyancing is desirable. 

The salary to be paid in the case of both 
appointments will be according to experience. 
State post applied for. Council’s Conditions of 
Service and Superannuation Scheme apply. 
Medical examination. No housing provided. 
Canvassing will disqualify. Application forms 
from the undersigned. Closing date 
9th January, 1962. 

E. J. PITT, 
Town Clerk. 
Southwark Town Hall, 
Walworth Road, S.E.17. 


CITY OF PORTSMOUTH 
ASSISTANT SOLICITOR 

Applications are invited for the appointment 
of ee" Solicitor within the Salary 
Grade “ A” (£1,470-£1,565). 

Post ouside excellent opportunity for 
varied experience of advocacy in the Magis- 
trates’ and County Courts and good general 
legal and administrative experience, including 
Committee work. 

Applications with details of qualifications 
and experience and names of two referees to 
the undersigned by 20th January, 1962. 


J. R. HASLEGRAVE, 


Town Clerk. 
Guildhall, 
E ‘ortsmouth, — 





COUNTY BOROUGH OF 
BURTON UPON TRENT 


APPOINTMENT OF ASSISTANT 
SOLICITOR 


Applications are irvited for the above 
appointment on A.P.T. V (£1,310 to £1,480 
per annum). Housing accommodation will be 
provided, if required. 

The post is superannuable and subject to 


medical examination. 
Applications, in envelopes endorsed 
’ Assistant Solicitor,’’ and giving details of age, 
education, qualifications and general experience, 
together with the names and addresses of two 
persons to whom reference may be made 
should reach the undersigned not later than 


the 3rd January, 1962. 
J me H. T. MEADES, 


Town Clerk. 
Town Hall, 
Burton upon Trent. 





NORTHUMBERLAND 
ASSISTANT SOLICITOR 


Applications are invited for the appointment 
of an Assistant Solicitor on the staff of the 
Clerk of the County Council to undertake 
advocacy, common law, conveyancing and 
general local government work. Local Govern- 
ment experience is not essential, and this 
vacancy offers an opportunity for a young, 
recently qualified solicitor (November finalists 
will be considered) to obtain good general 
experience of County administration and the 
legal work associated with it. The salary will 
be within the range of £1,140-{1,565, the 
commencing point being dependent on experi- 
ence and qualifications, and assistance with 
removal expenses may be provided. 

Applications upon forms obtainable from the 
undersigned to be submitted by Friday, 
12th January, 1962. 


E. P. HARVEY, 
Clerk of the County Council. 


County Hall, 
Newcastle upon Tyne, 1. 


MIDDLESEX COUNTY COUNCIL 


Law CLERK required in A.P.T. II, £815-{960 
plus London Weighting (/40 if 26). Com- 
mencing salary may depend on qualifications 
and experience. Duties include litigation and 
some supervision of other staff. 5-day week. 
Pension scheme. Prescribed conditions. 
Written applications to the Clerk of the 
County Council (Ref. DC), Middlesex Guildhall, 
Parliament Square, S.W.1, by 16th Janvary. 
(Quote J. 1698. J. ) 


APPOINTMENTS VACANT 


$25 Solicitors require admitted or unad- 

mitted Conveyancing Clerk. Write or 
full particulars.—Box C 331, MS Walter Jud 
Ltd., 47 Gresham Street, E.C 





OMMON Law Clerk with knowledge of 

Divorce required by Holborn Solicitors.— 
Apply, stating salary required, to Box 456, 
Reynell & Son, , 44 Chancery Lane, Ww. C. 2. 


XF ORDSHIRE. —Solicitors in expanding 

practice in small country town require 
Conveyancing Clerk admitted or unadmuitted 
—should preferably be capable of undertaking 
work without supervision, but less experienced 
assistant would be considered. Might suit 
recently qualified Solicitor. Congenial 
surroundings. Salary according to experience. 
—Box 8318, Solicitors’ Journal, Biting House, 
Breams Buildings, Fetter Lane, E.C.4. 





SSISTANT Probate Manager 
required in large Provincial Office 

in North Wiltshire ; first-class working 
conditions ; centrally heated office ; 
own secretary and room; complete 
charge of matters subject only to 
general supervision. Progressive 
with pension and life insurance 
benefits; assistance with moving 
expenses and accommodation.— Please 
write age and experience to Box 8316, 
Solicitors’ Journal, Oyez House, 
Breams Buildings, Fetter Lane, E.C.4. 














DMITTED or unadmitted Solicitor’s Clerk 
required with good general experience. 
Age (young or old) no handicap. Good 
prospects—including partnership for admitted 
man.—Box 8317, Solicitors’ Journal, Oyez 
House, Breams Buildings, Fetter Lane, E.C.4. 


ITY SOLICITORS require experienced 

Conveyancing Managing Clerk capable of 
conducting matters with minimum supervision. 
Salary by arrangement, but not less than 
£1,300 p.a. Pension Scheme, 3 weeks’ annual 
holiday.—Phone LON 7881 or write Box 8319, 
Solicitors’ Journal, Oyez House, Breams 
Buildings, Fetter Lane, E.C.4. 


OTTING HAM SOLICITORS require 
Cashier /Book-keeper with knowledge of 
Income Tax and Trust Accounts. Assistance 
with housing if required.— Box 8320, Solicitors’ 
Journal, Oyez House, Breams Buildings, 
Fetter Lane, E.C.4. 
ONVEYANCING Assistant, admitted or 
unadmitted, required in large office in 
Southern England. Full control of own matters 
subject to Partners’ general guidance. Progres- 
sive salary according to ability and experience 
~Please write age and experience to Box 8321, 
Solicitors’ Journal, Oyez House, Breams 
Buildings, F etter Lane, E. C. 4. 


ITY Solicitors require Managing Clerk for 
Conveyancing ¢ ment; preferably 
fully experienced and capable of undertaking 
work without supervision, but less experienced 
assistant would be considered; good salary 
‘opriate to general capability of applicant. 
x 8207, Solicitors’ Journal, Oyez House, 
Breams Buildings, Fetter Lane, E.C.4. 


MEDIUM -SIZED City firm require Assistant 
Solicitor for Conveyancing department ; 
must be able and willing to undertake con- 
siderable volume of work; age preferably 
under 30 ; commencing salary up to {1,250 
congenial office ; ond prospects..—Box 8206, 
Solicitors’ Journal, ve _— Breams 
Building, Fetter Lane, E.C.4 


a en hae with at least three years’ 
experience since admission required by 
West End firm. Chiefly conveyancing and 
Company work. Progressive post, £1,500 per 
annum. Pension scheme.—Box 8322, Solici- 
tors’ Journal, Oyez House, Breams Buildings, 
Fetter Lane, E.C.4. 


SSISTANT Solicitor required to open 
Branch Office in Provincial town near 
Manchester. Good prospects for the right man. 
Write stating experience and salary required. 
—Box 8323, Solicitors’ Journal, 3 ouse, 
Breams Buildings, Fetter Lane, E.C.4 
SSISTANT Solicitor required by ‘Manc heater 
Solicitors to undertake Advocacy in the 
Magistrates’ Court and County Court and to 
assist generally. Good prospects. Write 
stating experience and salary required.— 
Box 8324, Solicitors’ Journal, Oyez House, 
Breams Buildings, Fetter Lane, ECA. 
NORWICH. —Litigation Managing Clerk 
required. 
Pungo scheme. holiday.— 
DAYNES KEEFE & CO., Castle Meadow, 
Norwich. NOR. 03D. 
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APPOINTMENTS VACANT—continued 


Ji eg Solicitors urgently require Mana- 
ging Clerk or qualified Assistant. Mainly 
Conveyancing but some litigation experience 
essential. Please write stating full details of 
age, aot, gaene and salary required.— Box 8069, 


Solicitors’ Journal, Oyez House, Breams 
Buildings, Fetter Lane, E.C.4. 
LD-ESTABLISHED family practice in 


Lincoln’s Inn requires solicitor with a view 
to early salaried partnership and eventually 
succession. Emphasis at first on litigation 
and probate. Commencing salary up to {1,500 
per annum.—Box 8235, Solicitors’ Journal, 
Oyez House, Breams Buildings, Fetter Lane, 
E.C.4. 


(JASHIER /Book- keeper (between 30 and 40) 
ply old-established and leading CITY firm. 

Good salary, according to experience, and 
working conditions in pleasant offices. No 
Sats. 3 weeks’ holiday, L.V.s.—Box 8277, 
Solicitors’ Journal, Oyez House, Breams 
Buildings, Fetter Lane, E.C.4. 


oe bh required by old-established firm 
at Watford; busy conveyancing practice, 
including litigation and advocacy; salary 
- £1,250 and upwards, according to experience ; 
good prospects of advancement.—Box 8301, 
Solicitors’ Journal, Oyez House, Breams 
Buildings, Fetter Lane, E.C.4 


EGAL Assistant (25-35), male, unadmitted, 

with some 10 years’ general experience in 
solicitor’s office(s), required at London Head- 
quarters. Salary {900 with two increments 
of {75 and opportunities for early advance- 
ment. 5-day week, pension scheme.—Write 
stating experience to Club & Institute Union, 
127 Clerkenwell Road, E.C.1 


2ST SUSSE *.: - Assistant Solicitor required 

. take charge of Litigation Department. 
Possibility of partnership later. Salary 
according to experience but not less than 
£1,250.--Box 8228, Solicitors’ Journal, Oyez 
House, Breams Buildings, Fetter Lane, E.C.4. 


ETAIL organisation with expanding legal 

department at Mzuchester Head Office 
require solicitor for, full-time executive ap- 
pointmeut to plan and supervise work of staff 
dealing with large volume of hire-purchase 
and debt collection work. Applicants should 
be capable organisers and well versed in debt 
recovery and court procedures. Good pros- 
pects and conditions of employment. Reply 
stating age, experience and present salary 
Box 8310, Solicitors’ Journal, Ovez House 
Breams Buildings, Fetter Lane, E.C.4 





A SCOTTISH BANK 


has several vacancies in its 


TRUSTEE DEPARTMENT 
in London for staff to be engaged on 
Trust Administration work, 
Desired age group—25 to 35 
Previous experience 1s desired but not 
essential. Salary will be in accordance 
with age and experience. 


Good conditions, pension and future 
prospects are offered to suitable 
applicants 
Please write giving full details of 


experience and previous employment to 

Box 8315, Solicitors’ Journal, Oyez 

House, Breams Buildings, Fetter Lane. 
E.C.4 
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MICHELIN 


require a 


SOLICITOR 


to work as an Assistant to the Company 
Solicitor and to undertake a wide 
variety of work in the Company and 
Commercial Law fields. Previous 
experience in these fields is desirable. 
Conveyancing experience will be useful 
and the ability to speak French would 
be a considerable advantage. 





Candidates should be in the age range 
25-35. The position is well paid, there 
is a contributory pension scheme and a 
free life insurance benefit. 


The Company will pay removal expenses 
to the Stoke area and will materially 
assist with housing should it be required. 


Letters should be addressed to 
H. A. Dilley, Reference TSJ, 
Manager, Staff Recruitment 
Michelin Tyre Co. Ltd., Stoke-on-Trent 
marked (“‘ Personal for *’) 


No reference will be made to any employer past 
or present without a candidates consent. 











Bigs VEY ANCING Manager.— Berkshire 
Solicitors require unadmitted man with 
sufficient conveyancing experience to work with 
only general supervision immediately and 
eventually to fill the position of Conveyancing 
Managing Clerk. Good opportunity for hard 
worker.—Box 8234, Solicitors’ Journal, Oyez 
House, Breams Buildings, Fetter Lane, E.C.4. 


OUTHEND-ON-SEA _ solicitors require 
\O assistant solicitor for expanding practice, 


mainly conveyancing and probate, with 
opportunities for litigation and advocacy ; 
partnership prospects; commencing salary 


not less than £900 or according to length of 
experience.—Box 8255, Solicitors’ Journal, 
Oyez House, Breams Buildings, Fetter Lane, 
E.C.4. 


Surrey.— Young assistant 
required for busy conveyancing 
and general practice; please write with full 
particulars.—Box 8297, Solicitors’ Journal, 
Oyez House, Breams Buildings, Fetter Lane, 
E.C.4. 


k EIGATE, 


solicitor 


ONDON, E.—Solicitors require admitted 
4 man, thoroughly experienced conveyanc- 
ing, able to work without supervision ; £1,800 
per annum; good prospects.—Box 8300, 
Solicitors’ Journal, Cyez House, Breams 
Buildings, Fetter Lane, E.C.4. 
F INCHLEY Solicitors require Senior Common 

Law Managing Clerk, admitted or unad- 
mitted, for Litigation Department. Salary 
£1,200 p.a. upwards according to experience.— 
Box 8281, Solicitors’ Journal, Oyez House, 
Breams Buildings, Fetter Lane, E.C A. 


APPOINTMENTS WANTED 


E AST SUSSEX Solicitor with small newly- 
established practice has time available to 
assist overworked local practitioners with 
conveyancing, probate, etc.—Box 8314, 
Solicitors’ Journal, Oyez House, Breams 











Please mention *‘ 


Buildings, Fetter Lane, E.C.4. 


THE Soxtcrrors’ JOURNAL ” 





when replying to 


PRACTICES AND PARTNERSHIPS 


OUTHAMPTON firm with opportunity of 

increasing litigation/advocacy side desire 
to meet solicitor with own nucleus view to 
partnership or amalgamation dependent on 
size of incoming partner's connection.— 
Box 8325, Solicitors’ Journal, Oyez House, 
Breams Buildings, Fetter Lane, E.C.4. 


PREMISES, OFFICES, ETC. 


|) yy reeeg he r 101 Western Road, 
Hove, Sussex. Office to let on ground 





floor adjoining Estate Offices, rent {2 p.w. 
Telephone service if necessary.—Apply 
SHAWS, F.A.L.P.A., M.R.San.I., “ Estate 
House,” 85 Shaftesbury Avenue, W.1. 


Telephone Gerrard 5851. 


PROPERTY INVESTMENTS 
INVESTMENTS REQUIRED 


CTIVE enquiries in hand for good-class 

shop investments, blocks of flats, freehold 
ground rents and weekly investments of all 
types.—Details in confidence to Cowdrey, 
Phipps & Hollis, F.A.L.P.A., Investment 
Department, 140 Park Lane, Marble Arch, W.1. 
MAY fair 1329 (2 lines). 


MORTGAGES 
PLAY SAFE—PUT IT IN THE HANDS OF 
PETER G. HIRSCH & CO., LTD. 
8 BRUNSWICK PLACE, HOVE 
Tel. : 71398/9 
Sussex Leading Mortgage Brokers 


MorTGAGE ADVANCES AND BUILDING FINANCE 
uP TO 100 PER CENT. 
BRIDGING FINANCE 
Housé PURCHASE FROM 5} PER CENT. 


Second Mortgages Any amount 


MORTGAGE FUNDS 


WE offer a specialised service re mortgage 
advances on Shop Properties, Factories 
and Houses over £10,000. Sums also available 
for Building and Industrial development.— 
MILLER SMITH AND PARTNERS, 139 Park 
Lane, W.1. Tel.: MAYfair 7081-4. 


ECOND Mortgage our speciality; /100- 

£1,000 available for Owner occupiers or for 
use as a deposit in house purchase. {2 6s. 8d. 
monthly repayment on each £100 borrowed. 
Cranbrook Mortgage Bureau, Dept. C.F.7, 
49 Cranbrook Road. Ilford 3615 (3 lines). 


MORTGAGE FUNDS REQUIRED 


yokes required for our applicants. 
Sums of £1,000/£10,000 on owner-occupied 
houses. Also larger amounts on investment 
property, viz.: blocks of shops, houses, 
factories, etc. Two-thirds value required 
at 74%. Full scale legal and survey charges 
paid. Occasionally other applicants require 
second mortgages at 10%. £200/£1,000 where 
there is ample equity. Write fully.—Welsford, 
Morgan & Co. (Mortgage Brokers since 1908), 
986 London Road, Thornton Heath, Surrey, 
or Tel.: THO 2135. 


INQUIRIES & PROCESS SERVING 
ROCESS SERVING and Inquiry Work 
undertaken. Efficient service, moderate 
charges and Country-wide coverage. 
LAW & COMMERCIAL ENQUIRIES, LTD. 
Chansitor House, 38 Chancery Lane, London, 
W.C.2. CHAncery 6059. 
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very common, and in such cases much might turn on the 
contents of the hire-purchase agreement. It was important 
that the court which tried the case should have the actual con- 
tract properly produced and exhibited and that it should be 
marked as such, so that the court would know precisely what 
the document was. It followed also that any copies for the 
use of the Court of Appeal should be copies of the document 
produced and proved. The appeal which the court had just 
heard showed the difficulty which arose where the practice 
of the High Court was not followed and where there had been 
no actual production and marking of the actual document. 
(Reported by Miss M. M. Hirt, Barrister-at-Law] 


Queen’s Bench Division 


COAST PROTECTION: WORKS SCHEME: TIME 
FOR DETERMINATION OF CHARGES 


Cullimore v. Lyme Regis Corporation 


Edmund Davies, J. 26th October, 1961 
Action. 


A borough council, as the coast protection authority, 
prepared a works scheme for carrying out coast protection 
work under s. 6 of the Coast Protection Act, 1949. The 
scheme designated the contributory land in respect of which 
coast protection charges were payable pursuant to s. 7 (1) of 
the Act and, in compliance with s. 7 (4) (6), provided that 
“the council would within six months after the completion 
of the work determine the interest in the contributory Jand 
by reference to which coast protection charges were to be 
levied, and in the case of each of those interests the amount 
of the charge leviable in respect thereof.” The work was 
completed on 7th October, 1957, but the council did not 
determine the amount of the charges leviable until 
14th September, 1959. A notice was served on the plaintiff, 
the owner of one of the properties charged, that he would 
be liable for {425. The plaintiff, contending that under 
s. 7 (5) the council were bound to make the determination 
within the six-month period specified in the scheme, sought 
declarations (1) that the determination was wlira vires, null 
and void and of no effect, (2) that the notice of the amount 
of {425 served on him was invalid and the council had no 
power to serve it, and (3) that no coast protection charge was 
leviable on him by the council. 


EpMUND Javres, J., said that he had come to the 
conclusion that the plaintiff was entitled to the declarations. 
In coming to that conclusion he had directed himself to the 
whole scope and object of the Coast Protection Act, 1949, and 
in his opinion the council were exercising statutory powers 
and not performing duties. It was, therefore, obligatory on 
them to comply with s. 7 (5) and make their determination 
within the six months. They had not done that, and, therefore, 
their purported action had no validity at all. If the council 
were performing mere duties so that the provisions of the 
Act as to their exercise were to be regarded as directory only, 
it was sufficient if there had been a substantial compliance 
with those directions. Assuming that they were merely 
directory, it was relevant that the period of time which had 
elapsed between the completion of the work and the deter- 
mination of the interest and the costs exceeded the period of 
six months designated by nearly four times. If it was wrong 
that the council had exercised statutory powers, and they 
had in fact performed duties, then there had not been a 
substantial compliance with those directions. Judgment for 
the plaintiff. 


APPEARANCES: Sir Frank Soskice, Q.C., and C. Dehn 
(Longbourne, Stevens & Powell, for Roper & Roper, Lyme 
Regis); G. D. Squibb, Q.C., and D. Widdicombe (Charles 
Russell & Co., for Kitson & Trotman, Beaminster). 

[Reported by,Miss H. Jeutse,!Barrister-at-Law] [3 W.L.R. 1340 
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Probate, Divorce and Admiralty Division 


WILL: ATTESTING WITNESSES UNTRACED : 
PROOF OF DUE EXECUTION 
*In the Estate of Lemon ; Winwood v. Lemon 
Wrangham, J. 13th December, 1961 
Probate action. 


The plaintiff, as executor, propounded the will of the 
deceased, a solicitor, dated 19th December, 1948, and a 
codicil thereto dated 23rd November, 1955. No defence was 
delivered, the parties having agreed to compromise the 
action, which was therefore heard as a short cause. At the 
hearing, the plaintiff sought to prove the will, but was unable 
to call either of the attesting witnesses, a husband and wife 
who could not be traced. The attestation clause was in 
regular form, and the signature of the testator and that of 
one of the attesting witnesses was identified. 


WRANGHAM, J., said that where the court was asked to 
pronounce for a will in solemn form, the general practice was 
for at least one of the attesting witnesses to be called to give 
evidence relating to the execution of the will. There was 
authority to show that a will could be pronounced for where 
both attesting witnesses were proved to be dead, if the court 
was satisfied, taking all the circumstances into consideration, 
that the will was duly executed. In this case, the evidence 
was, not that the attesting witnesses were dead, but that they 
could not be traced. His lordship was satisfied with the 
explanation given for the failure to trace those witnesses, 
so that no adverse inference was to be drawn from the fact 
that they were not called to give evidence. In the circum- 
stances, his lordship was satisfied that the will, and the 
codicil, were duly executed, and would pronounce for both in 
solemn form of law. The terms of compromise would be 
made a rule of court. Order accordingly. 


APPEARANCES: B. Holroyd Pearce (Collyer-Bristow & Co., 
for Allan B. Lemon, Winwood & Trethewy, Salisbury) ; 
G. T. Hesketh (Mawby, Barrie & Letts); H. J. M. Tucker 
(Holt, Beever & Kinsey, for Sharp, Harrison, Turner & Co., 
Southampton). 

; (Reported by D. R. Exx1s0N, Esq., Barrister-at-Law] 


Court of Criminal Appeal 


CRIMINAL LAW: SENTENCE: NECESSITY FOR 
MENTAL TREATMENT: WHETHER HOSPITAL 
ORDER SHOULD BE MADE 
*R. v. Norman 
Lord Parker, C.J., Ashworth and Veale, Jj. 
30th October, 1961 

Appeal against sentence. 


The appellant pleaded guilty to wounding with intent to do 
grievous bodily harm. Evidence was given at his trial 
that he was suffering fron epilepsy and required hospital 
treatment. The trial judge considered that he could receive 
such treatment as was necessary in prison and in those 
circumstances refused the defence request to make a hospital 
order under s. 60 of the Mental Health Act, 1959. He 
sentenced the appellant to two years’ imprisonment. The 
appellant appealed against that sentence, and at the hearing 
of the appeal evidence was given by a doctor to the effect 
that the appellant was suffering from a mental illness which 
warranted his detention in a hospital and that there was a 
vacancy in a hospital where the appellant would be under his 
care. 

Lorp Parker, C.J., giving the judgment of the court, 
said that there was a clear case for applying the provisions of 
the Mental Health Act, 1959. Whether or not the appellant 
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could get the same treatment in prison, both doctors who had 
written reports and had given evidence were satisfied that 
the appellant would co-operate and might require long 
treatment. In those circumstances, as the court were satisfied 
there was a hospital vacancy, they would substitute a hospital 
order under s. 60 in place of the prison sentence. In addition, 
as evidence had been given that the treatment might take 
three years or more and there was a real danger that out- 
breaks of violence might occur again if the appellant was not 
properly treated, the court would also make a restriction 
order under s. 65 for three years. Appeal allowed. 


APPEARANCES : 


Appeal). 


M. J. Turner (Registrar, Court of Criminal 


{Reported by Piers Hexsert, Esq., Barrister-at-Law 


CRIMINAL LAW: ALIBI: BURDEN OF PROOF: 
MISDIRECTION AT RETRIAL : CRIMINAL 
APPEAL ACT, 1907, s. 4 (1), PROVISO 
R. v. Johnson 
Ashworth, Elwes and Veale, |]. 2nd November, 1961 

Appeal against conviction. 

The defendant, who wis charged with robbery with violence, 
denied taking part in the robbery and put forward an alibi, 
calling witnesses to support it. The jury disagreed. At the 
retrial the trial judge, in summing up, indicated that the 
defendant had assumed a burden of proof when he put 
forward his defence of alibi. He was convicted. 

AsHWoRTH, J., giving the judgment of the court, said 
that an alibi was commonly called a defence, but it must be 
distinguished from some of the statutory defences, such as 
the defence of climinished responsibility under the Homicide 
Act, 1957, where Parliament had specifically provided for a 
defence and had further indicated that the burden of 
establishing it rested on the defendant. It might be that the 
true view of an alibi was the same as that of self-defence or 


IN WESTMINSTER 


HOUSE OF LORDS 


A. PROGRESS O1 
Read Second Time: 
Coal Industry Bill [H.C.} 
Edinburgh Corporation Order Confirmation Bill [H.C. 
[12th December. 
[H.C 
[12th December. 


BILLs 


12th December. 


Rothesay Burgh Order Confirmation Bil! 


In Committee: 


Licensing (Scotland) Bill [H.L. [12th December. 


B. QUESTIONS 
FENCING OF DANGEROUS MACHINERY 


Lorp DowucGias or BariLocu asked whether, in view of the 
decision in Close y. Steel Co. of Wales, Lid. [1961] 3 W.L.R. 319; 
p. 586, ante, that the Factories Act, 1937, s. 14 (1), did not impose 
on employers a duty to protect a workman from injury caused by 
ejected or flying pieces of the machine itself or of the material 
on which the machine was working, the Government proposed 
to introduce legislation to remedy that weakness in the Act. 


Lorp NEwTOoN replied that the Minister of Labour had recently 
completed a detailed inquiry into the incidence and seriousness 
of those kinds of accidents. He had concluded that he would not 
be justified in introducing legislation to amend the Act. He 
was, however, proposing to make regulations under his powers 
in the Act to require precautions to be taken against some 
particular hazards of that nature [12th December. 
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provocation. It was the answer which a defendant put 
forward, and the burden of proof, in the sense of establishing 
the guilt of the defendant, rested throughout on the prosecution. 
In putting forward an answer in the shape of an alibi a 
defendant did not in law thereby assume any burden of 
proving that answer. The references by the trial judge to 
the fact that the defendant had assumed the burden of 
proof amounted to a fundaniental misdirection in law. In 
R. v. Manning {1961} Crim. L.R. 156, where there had been 
a retrial, the court said that there could be no question of 
applying the proviso to s. 4 (1) of the Criminal Appeal Act, 
1907, because at the first trial, when given proper directions, 
the jury had disagreed. The court saw no reason to suppose 
that the first trial in this case had not been properly conducted 
or that the summing up was not free from criticism and yet 
the jury disagreed. It would be quite wrong to apply the 
proviso and the court would quash the conviction. Appeal 
allowed. 

APPEARANCES : Norman Skelhorn, Q.C., and J. R. Whitley 
(Clifford Cowling, Aldershot); P. Back (Foster, Wells & 
Coggins, Aldershot). 


[Reported by Prexs Hersert, Esq., Barrister-at-Law) [1 W.L.R. 1478 


THE WEEKLY LAW REPORTS 
Cases INCLUDED IN Topay’s ISSUE OF THE W.L.R. 


Vol. Page 
Bastow v. Bagley & Co., Ltd. (pp. 885, 930, ante). . 1 1494 
Butter v. Bennett wa ae es 3 1421 
Clifford-Turner v. Waterman (p. 932, ante) 1 1499 
E.Y.L. Trading Co., Ltd. v. Inland Revenue Com- 
missioners .. 7 e- ote és ‘“ 1 1516 
Henty & Constable (Brewers), Ltd. v. Inland 
Revenue Commissioners .. icin Ke = 1 1504 
National Benzole Co., Ltd. v. Gooch (p. 930, ante) .. 1 1489 
West Canadian Collieries, Ltd., In re Me bia 3 1416 


AND WHITEHALL 


UNCLAIMED DIVIDENDS AND ASSETS 


LorpD FRASER OF LoNspALE asked whether, following the 
precedent of the Trustee Act, which mobilised charitable funds 
otherwise unused, the Government would consider taking steps 
to free unclaimed dividends and unclaimed assets in safe custody 
after a sufficient period had elapsed so that the value thereof 
might be turned to some good purpose. 


Eart JELLICOE replied that the Government saw no valid 
justification for the course proposed, which was in any case 
open to serious objections. Probably rather less than £6 million 
was locked up with the clearing banks, and a somewhat similar 
figure with the Post Office Savings Bank and the trustee savings 


banks. It was not the gold mine which it was sometimes thought 
to be. The Government would have no moral title to those 
balances. Such use would involve violating the secrecy attaching 


to private bank accounts and would raise difficulties about the 
particular point in time that the balance in question should be 
regarded as dormant. In any event the Exchequer already had 
the use of a good deal of that money in the form of Treasury Bills, 
or by way of investments. [i3th December. 


HOUSE OF COMMONS 
A. ProGress or BILLs 
Read First Time:— 
Decimal Coinage Bill [H.C.) {12th December. 


To provide for a coinage system on a decimal basis and for 
matters incidental thereto. 
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BUILDING LAND WANTED 

AND WANTED for 5 Home 

Counties. 2/50 acres. pa retained 
and reinstructed. lications and 
appeals undertaken.—_TRU ND HOMES, 
LTD. 342 Richmond Road, East Twickenham. 
(POP 6231). 





VALUATIONS 


Py neg AND MODERN FURNITURE, 
Silver, Porcelain, Pictures, Books and all 
descriptions of Chattel VALUED 
FOR PROBATE, INSURANCE OR FAMILY 
DIVISION, or, if desired, included in specialised 
auction sales. Sales also by tender 
or private treaty.—Philli ve & Neale, 
7 Blenheim Street, New d Street, W.1. 
Telephone No. : MAY fair + 2424. Est. 1796. 


EVERSIONS, LIFE POLICIES, ANNUI- 

TIES and UNQUOTED SHARES.— 
H. E. Foster and Cranfield, 6 Poultry, E.C.2, 
specialise in the valuation of these interests 
for probate purposes. Established 1843. 


FRnates of general chattels, antiques, 
etc., for Probate, Insurance, and 
purposes. Sales arranged if required. Prompt 
attendance, any distance——J. Nutter, Old 
Manor Farmhouse, Wendover, Bucks. 3 
3362). 





INFORMATION REQUIRED 
SUSAN MARGERY RYDER, deceased 
Will any Solicitor or other persons having 

knowledge of any Will made by the above- 
named deceased, late of Tide End, Strawberry 
Vale, Twickenham, Middlesex, who died on 
24th November, 1961, please communicate 
with Bircham & Co., 46 Parliament Street, 
Westminster, Ss. W.1. 


PRIVATE INQUIRIES 


IVORCE and general ea undertaken 
throughout London, Surrey, Middlesex oS 
our own staff. Evictions and 
executed. Certificated Bailiffs. Soathera 
Provincial Investigations, 45 Brighton Road, 
Surbiton, Surrey (Elmbridge 1032/4). 


TRANSLATIONS 


HAMILTON TRANSLATION 
SERVICE, LTD. 
c/o THe Soricitors’ JOURNAL 
Ovez House, 

Breams BUILDINGS, 

Fetter Lane, E.C4. 
We specialise in the translation of all legal 
documents and correspondence from and into 
48 Languages. 


FINANCIAL 


BARGAIN, {£25 — brard new 
ready-made Co. Regns. Guaranteed no 
trading (England or Scotland); all 
available now, including Property Dealing ; 
Mining /Quarrying ; Electrical ; 
Glass/China; Drapers ; Packers ; Plastics ; 
H.P. Finance ; Salvage ; Banking, Nominees ; 
Secretarial ; Stocks /Shares ; Property; Invest- 
ments ; Caravans, etc. ( i for 
each trade). Write, or call (E 
Ragpeinasents BUSINESS ECONOMY Co., 
Regns., Ltd. . 14); 156 Strand, London, 
W.C.2 (Tem. 83 7/2294) ; Scottish 
tions to 19 Walker treet, Edinburgh, 3 
(Cal. 1167/9). Read “Advantages of trading 


as a limited Company’ personal tax. W 3 
tax. 
egn. service with 


Ltd. Co. may save you 
also have seven days Co. 

— own choice of name £21 (plus stamp 
uty). 





THE 
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COMPANY FORMATIONS 


A first-class service is provided for the 
profession for 14 guineas including 
Mem. and Arts., Books, Seal, etc. 


CITY FORMATIONS LTD. 
(Dept, M) 90 Bishopsgate, E.C.2. 














AMPLE FUNDS AVAILABLE 
For your bridging and other short-term 
financial requirements. 
GWENT AND WEST FINANCE 
COMPANY LIMITED 
Merchant Bankers, 

23 Windsor Place, 
CARDIFF. 


HROVINCI AL Finance Company’ with 

previous experience in this type of business 
can provide short-term capital for approved 
property transactions.. Nec charge is made for 
preliminary consideration of proposals, which 
will be given speedy attention. Enquiries 
should be directed in the first place to 
nha fi Solicitors, 18 Priestgate, 


PERSONAL 

Beem 2 & CO., LTD., Crown Jewellers, 

offer the highest prices for jewellery, 
silver and gold articles. Offers, without 
obligation, will be sent for consignments 
received at 112 Regent Street, London, W.1. 
For larger quantities of silver, our buyers will 
visit you Upon request. 


AVIS OF PORT STREET, PICCADILLY 
MANCHESTER, 1.—For fine furniture 
at manufacturers prices. Walk round our 
three large showrooms, which are open daily 
until 6 p.m. (Wednesday and Saturday 
included). We are stockists of all the latest 
designs of furniture, carpets, mattresses, 
divans. 10-year guarantee. Also all domestic 
equipment, etc. concession 
and credit facilities to mem of the legal 
profession. Write to us for whatever you 
want—we can supply. No other introduction 
required. Tel.: CEN 0638. 


PROFESSIONAL ANNOUNCEMENTS 


TRANSLATIONS.—V. Clayton, Market Rasen. 
cosTs 








THE COSTS DEPARTMENT 
OF 


The Solicitors’ Law 


Stationery Society, Ltd., 
is available to the profession for the 
prompt preparation of all 
BILLS OF COSTS 
by expert draftsmen. 

For full details The Manager, 
Costs Departansat, House, Breams 
Buildings, Fetter Lane, E.C.4. 
(CHAncery 6855.) 











TYPING, ETC. 
aps MOORE undertakes Tape Transcrip- 
tions, Law Writing, Translations, ptees. Ragin 
ing, Photocopying, Secretarial Services. ork 
carried and = efficientiy. 


out promptly 
20 Tooks Court, Cursitor Street, E.C.4. 





CHAncery 5508. 





RAFTS and Engrossments expertly typed, 
D nana See te a drawn or ae 


ow g ; copying by Ccokititaty = ce 

form and at moderate charges. On all copying 
problems, consult the Copying Departments 
of The Solicitors’ Law Stationery Society, 
Ltd., Head Offices, Oyez House, 
Buildings, Fetter Lane, E.C.4. 


EGAL TYP ING including STENORE TTE, 

PHILIPS and ALL TAPE TRANSCRIP- 
TIONS. Engrossing, Abstracting, Photo 
Copying. DUPLICATING letters, drafts, 
Abstracts, etc. COMPLETIONS attended 
RUSHGROVE AGENCY, 563 Watford Way, 
London, N.W.7. MILI Hill 7242. 


Breams 


NAMEPLATES 


AMEPLATES in bronze, brass and plastic ; 

quotations and full size layout sent free ; 
signwriting a speciality.—-Please send wording 
to Abbey Craftsmen, Ltd., Abbey Works, 
1094, Old Street, London, F:C.1. Tel: 
CLE 3845. 


AMEPLATES in bronze, 

Rubber Stamps; Sketches and estimates 
free.— Austin Luce & Company, 19 College 
Road, Harrow, Middlesex. Tel.: HATch 
End 6680. 


brass or plastics ; 


ESTATE DUTY 


Ww can offer to Solicitors a unique advisory 
service. Write for details to: Tamorel 
Limited, 5 New Bridge Street, L agree us, 
London, E.C.4. 


MISCELLANEO US 


GF DEEDS.—Good prices given for old 
parchment deeds; any quantity accepted, 

or small.—Please send details to 
H. Band & Co., Ltd., Brent Way, High Street, 
Brentford, Middlesex. 











PRIVATE INVESTIOATIONS 
BURR y %. WYATT 
, STRAND, LONDON, W.C.2 


Association of Brisk Dasectves 


Detective Agencies 
Associate af Licensed Detectives af New York State 


4 CLEMENT'S INN, 
HOLborn 1982 (4 

















ANTIQUE SILVER AND PLATE 


BENTLEY & CO. 


6 New Bond Street, London, W.! (Mayfair 065!) 














Founded 1884 


FLOWE RDEW & CO. 


Law Agents, Translators and Stationers 
Every Business Aid for the Legal Professian 
HEAD OFFICES— 
73 Manor Road, Wallington, Surrey 
*Phone—-WALLUNGTON 4441-3 
Telegrams—" Flowerdew, , Surrey” 


OFFICES— 
3/4 CLEMENTS INN, ae “ BD, W.C2 
*Phone—CHANCER 





9 SOUTHAMPTON PLACE, W.C.! 
*Phone—HOLBORN 7178 
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When testators ask your advice, please remind them of the work of the 
Imperial Cancer Research Fund. This pioneer body in Cancer Research was 
founded by the Royal Colleges of Physicians and Surgeons specially to under- 
vake this vital work in its own laboratories. It has no official grants and is 
entirely supported by voluntary contributions. Please help us when you can. 


Suggested wording for Bequests. oe oe 


‘I hereby bequeath the sum of pounds free of duty FS 

to the Imperial Cancer Research Fund, Lincoln’s Inn Fields, WC2 = 5 
for the purpose of scientific research, and I direct that the *. 

receipt of the Honorary Treasurer shall bea ox 
good discharge for such legacy.’ * 


Patron: 
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Her Majesty The Queen 


IMPERIAL CANCER RESEARCH FUND 


WRITE FOR FURTHER INFORMATION TO 
A. DICKSON WRIGHT, ESQ.., m.s. r.x.c.s., 
C.R.F. 638, IMPERIAL CANCER RESEARCH FUND 
49 LINCOLN’S INN FIELDS, LONDON WC2 





Please mention “‘ Tue Soxicrrors’ JouRNAL” when replying to Advertisements 





“ The Solicitors’ Journal "’ 
Friday, December 22, 1961 


Extension of Leases Bill [H.C.) {12th December. 

To provide powers to enable lessees and tenants occupying 
residential property, or the site and curtilage thereof, at low 
rents, under certain leases, and occupying sub-tenants of tenants 
under such leases, to obtain extensions of such leases or sub- 
leases; and for purposes connected with the matters aforesaid. 

Racial Discrimination and Incitement Bill [H.C.) 

[13th December. 

To make it an offence to discriminate to the detriment of any 
person on the grounds of colour, race or religion in the United 
Kingdom and to incite publicly contempt or hatred of any person 
or persons because of their colour, race or religion. 


Read Third Time:— 


Family Allowances and National Insurance Bill [H.C.): 


[13th December. 


In Committee :— 


Commonwealth Immigrants Bill [H.C.} 
{12th December. 


B. OTHER PROCEEDINGS 
THE Sus Jupice Rute 


Mr. Pacer asked for the Speaker's assistance on the modern 
application of the rule against sub judice, remarking that, with 
“the main disappearance of the jury system,’’ the purpose of 
the rule, to avoid prejudicing the trial of a matter awaiting 
adjudication in a court of law, no longer had the reality it once 
had. He thought that it had not been realised that the rule 
applied to a civil action, and that anybody by issuing a writ, 
which need never be brought to trial and in any event could not 
be brought to trial for a long period, could halt the performance 
by the Commons of their duties to the public. 

It was decided that discussions should take place between 
Government and Opposition representatives with the object of 
formulating an agreed motion to put to the House as to what 
the rule should be. 


STATUTORY INSTRUMENTS 

Baking and Sausage Making (Christmas and New Year) 
Order, 1961. (S.I. 1961 No. 2335.) 6d. 

British Protectorates, Protected States and Protected 
Persons (Amendment) Order, 1961. (S.I.1961 No. 2325.) 6d. 

Carriage by Air (Non-International Carriage) (Colonies, 
Protectorates and Trust Territories) (Amendment) Order, 
1961. (S.I. 1961 No. 2318.) 6d. 

Central Advisory Water Committee (Amendment) Order, 
1961. (S.I. 1961 No, 2333.) 6d. ’ 

Colonial Air Navigation Order, 1961. (S.I. 1961 No. 2316.) 


6s. 
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Colonial Civil Aviation (Application of Act) (Amendment) 
Order, 1961. (S.I. No. 2317.) 7d. 

Colonial Stock (East African Common Services Organisation) 
Order in Council, 1961. (S.I. 1961 No. 2319.) 6d. 

Draft Docks (Training in First-aid) Regulations, 1962. 6d. 

East African Common Services Organization (Compensation 
and Retiring Benefits) Order in Council, 1961. (S.1. 1961 
No. 2321.) 1s. 3d. 

East African Territories (Air Transport) (Amendment) Order 
in Council, 1961. (S.1. 1961 No. 2320.) 6d. 

East Anglian Water Order, 1961. (S.1. 1961 No. 2291.) 1s. 6d. 

Eastern Africa Court of Appeal Order in Council, 1961. 
(S.I. 1961 No, 2323.) 11d. 

Exchange Control (Authorised Dealers and Depositaries) 
(Amendment) (No. 4) Order, 1961. (S.I. 1961 No, 2348.) 6d. 

Grey Seals Protection (Scotland) (Suspension of Close Season? 
Order, 1961. (S.1. 1961 No. 2332 (S.132).) 6d. 

Juvenile Courts (London) (No. 2) Order, 1961. 
No. 2326.) 6d. 

Kenya Protectorate Maritime (Amendment) Order in Council, 
1961. (S.I. 1961 No. 2316.) 6d. 

London-Carlisle-Glasgow-Inverness Trunk Road (Redshaw 
Diversion) Order, 1961. (S.I. 1961 No. 2300 (S.131).) 6d. 

Mid Kent Water Order, 1961. (S.I. 1961 No. 2301.) 6d. 

National Gallery (Lending outside the United Kingdom) (No. 4) 
Order, 1961. (S.I. 1961 No. 2329.) 6d. 

Opencast Coal (Rate of Interest on Compensation) (No. 3) 
Order, 1961. (S.I. 1961 No. 2327.) 6d. 

Stopping up of Highways Orders, 1961:— 
County of Essex (No. 21). (S.I. 1961 No. 2303.) 
City and County Borough of Gloucester (No. 2). 

No. 2295.) 6d. 

County of Oxford (No. 10). (S.I. 1961 No. 2308.) 6d. 
County of Sussex, West (No. 8). (S.I. 1961 No. 2309.) 6d. 
County of Sussex, West (No. 9). (S.I. 1961 No. 2310.) 6d. 
County Borough of Wallasey (No.4). (S.1. 1961 No. 2311.) 6d. 

Supreme Court Fees Order, 1961. (S.1. 1961 No. 2307.) 
1s. 6d. See p. 1072, ante. 

Wages Regulation (Aerated Waters) (England and Wales) 
(Amendment) Order, 1961. (S.I. 1961 No. 2330.) 7d. 

Wages Regulation (Licensed Non-residential Establishment) 
(Managers and Club Stewards) Order, 1961. (S.I1. 1961 
No. 2331.) 1s. 3d. 

Whaling Industry (Ship) (Amendment) Regulations, 
(S.I. 1961 No, 2336.) 6d. 


(S.1. 1961 


6d. 
(S.I. 1961 


1961. 


SELECTED APPOINTED DAYS 
December 


18th Supreme Court Funds 
No. 2299 (L.6).) 
Wages Regulation (Retail Drapery, Outfitting and 
Footwear) (Amendment) Order, 1961. (S.I. 1961 
No. 2279.) 


Rules, 1961. (S.I. 1961 


POINTS IN PRACTICE 


uestions, which can only be accepted from 
2 ian « pabeas te, omatie™ tenon 
They should be brief, 

stamped 


Joint Tenancy—SEVERANCE FOR PURPOSES OF WILLS 


Q. I have been consulted by Mr. and Mrs. J, who have 
recently married but who before marriage were a widower and 
widow respectively. The widower had one child by his former 
marriage and the widow two children by her former marriage. 
Shortly before they married they purchased a leasehold property 
out of joint moneys, and a joint tenancy clause was inserted 
in the assignment to them. They now wish to make separate 
wills giving each other a life interest in the leasehold property 
and after the death of both of them the property is to be sold 
and the proceeds to be divided as to one-half to the husband's 
child ar.1 a quarter share to each of the wife’s two children. In 
view of the joint tenancy clause I do not think that wills in the 
above terms would be effective. Do you think that if the joint 
tenancy was severed by notice wills drawn in the above terms 
would be effective ? 


A. You are quite correct in your view that a joint tenancy 
cannot be severed by will—the right of survivorship, the dis- 
tinguishing feature of a joint tenancy, takes precedence over 
any disposition made by a joint tenant’s will (Gould v. Kemp 
(1834), 2 Myl. & K. 304, at p. 309), so that the survivor of 
Mr. and Mrs. J would own the leasehold property absolutely 
despite the wills. We agree that the best course is to sever 
the joint tenancy by notice in writing under the Law of Property 
Act, 1925, s. 36 (2), proviso. Then each of Mr. and Mrs. / 
could make a will relating to their respective half-shares in the 
property. Thus, Mr. J leaves his half-share to Mrs. J for life and 
then to his child, and Mrs. J leaves her half-share to Mr. J for 
life and then to her two children equally. The property is, of 
course, already held on trust for sale and will continue to be so 
held. 
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NOTES AND NEWS 


FINAL SETTLEMENT OF WAR DAMAGE PAYMENTS 


The Government . intention to wind up the existing war 
damage payments scheme was announced by the Financial 
Secretary to the Treasury in reply to a Parliamentary Question 
on 3rd August, 1961. Their proposals for the final settlement of 
war damage payments are explained in a White Paper published 
on 1ith December (Cmnd. 1583, H.M.S.O., 1s.) and will be put 
into effect by means of a Bill to amend the War Damage Act, 
1943. 

The Government propose (1) to set a time limit for registration 
of all outstanding war damage to properties for which a notifica- 
tion of damage has been accepted by the Commission (the 
date would be fixed under the Bill); and (2) that works which 
are to qualify for a cost of works payment must be completed 
within a limited period (in general a period of four years from the 
date the Act comes into force is proposed). All other payments 
claimed within the period will be settled on a value payment basis. 
Claimants who fail to register outstanding damage will be unable 
to get any payments. 

One of the prime purposes of this White Paper is to draw ‘the 
attention of all interested persons to the need for making immediate 
arrangements for negotiation with the War Damage Commission 
about the cxtent of the damage with a view to putting the 
outstanding war damage repairs in hand as soon as possible or 
where the repairs are not to be carried out, claiming a value 
payment. 

The War Damage Commission is to be dissolved and its 
remaining responsibilities and staff transferred to the Inland 
Revenue Department. It is anticipated that the war damage 
payments scheme will be brought to an end in five to seven years’ 
time, 


BRANDARIS INSURANCE COoO., LTD. (In Ligurpation) 


The Council of The Law Society have received inquiries 
from: solicitors as to their duty where they are acting in pro- 
ceedings involving defendants who were formerly insured with 
the Brandaris Insurance Co., Ltd., now in liquidation. 

The position is currently under discussion between the Motor 
Insurers’ Bureau and the solicitors at present acting in the 
liquidation, and solicitors who are in difficulty in actions involving 
the Brandaris Insurance Co., Ltd., are invited to communicate 
with The Law Society if they require guidance as to their further 
conduct of the action. 

In any event, solicitors for plaintiffs and defendants are 
reminded of the possible interest of the Motor Insurers’ Bureau 
(107 Cheapside, London, E.C.2) in actions based upon 
compulsorily insurable risks, and of the need to give notice 
in such cases to the bureau, in sufficient time to enable the 
bureau to consider their position in the matter, and certainly 
before judgment is signed in default or otherwise. 

The Law Society, ! 

London, W.C.2. 

7th December, 1961. 


SIMPLER INCOME TAX PROPOSED 

The Institute of Taxation has submitted a memorandum to 
the Chancellor of the Exchequer recommending the simplification 
of the workings of taxes on individuals and companies. Some of 
the recommendations are as follows: Owner-occupier tax under 
Sched. A should be abolished, and real income from property, 
e.g., rents, should be assessed to tax by the same method as for 
businesses, on the basis of the actual income and expenses of the 
property for the actual tax year, instead of on a hypothetical 
“annual value ’’ plus extra assessments. Businesses should be 
assessed on earnings of or in the tax year, instead of on all kinds 
of different time bases for the early and closing years, and the 
“ previous " year for the tax years in between. Income tax 
and surtax should be amalgamated, and expenses of employees, 
etc., should have the same kind of test for allowance as deductions 
for businesses. Schedules A, B, C, D and E should be abolished, 
and company tax should be simplified without sacrificing overall 
yield, and, as part of this process, profits tax should be repealed. 


Honours and Appointments 
Sir Harotp Emmerson, G.C.B., K.C.V.O., has been appointed 
a member of the Council on Tribunals in place of the late Sir 
Herbert Brittain, K.C.B. Lorp StraTHALMOND, whose appoint- 
ment as a member of the council expired on 3rd December, 
does not wish to be re-appointed. 





Personal Note 


Mr. Joun Barton Pickup, solicitor, of Northwich, has been 
elected secretary of Northwich cricket club. 


Societies 


THE LocaL GOVERNMENT LEGAL Soctety held their fourteenth 
annual general meeting at University College London on 
9th December. Mr. D. C. Holland, M.A., sub-dean of the Faculty 
of Laws in University College, spoke on the subject ‘‘ A British 
Ombudsman.” The president of The Law Society attended the 
luncheon, at which the chairman, Mr. K. H. Potts, LL.B., made 
a presentation to Mr. J. D. Schooling, who was relinquishing 
the appointment of hon. secretary after ten years’ service. The 
following officers were elected for the ensuing year: chairman, 
Mr. I. G. Holt (Town Hall, Wallasey) ; vice-chairman, Mr. J. D. 
Schooling, T.D., LL.B. (Shirehall, Worcester) ; hon. secretary, 
Mr. J. B. Chirnside, M.A., LL.B. (County Hall, Oxford); hon. 
treasurer, Mr. D. E. Almond, LL.B. (Borough Hall, Stafford) 


Tue Soricitors BENEVOLENT AssocraTiIon held their annual 
general meeting on 30th November last, in the Council Room 
at The Law Society’s Hall, Chancery Lane, London, W.C.2. 
The vice-chairman, Mr. Cecil G. Keith, O.B.E., M.C., said that 
relief totalling over £29,650 had been granted during the year, 
and that members and their families continued to benefit by 
increased grants, as well as persons obliged to enter private 
nursing homes. Such increased relief had been possible through 
higher income from subscriptions and investments generally. 
At the monthly meeting of the board of directors which followed, 
Mr. Cecil G. Keith, O.B.E., M.C., of London, was elected chairman, 
and Mr. W. Waudby Brown, D.S.C., M.A., LL.B., of Grimsby, 
vice-chairman for the ensuing year. Mr. Nevil Frederick Henlé, 
of London, was elected a director of the association. Twenty-six 
applications for relief were considered and grants totalling 
£2,977 4s. were made, £247 10s. of which was in respect of 
special grants for convalescence, clothing, etc. 





Tue Unitep Law Desatine Society will hold their first 
meeting of 1962 on 8th January, when there will be a debate on 
the motion that the Government should introduce a Bill into 
Parliament providing for the compulsory registration of estate 
agents. ‘That this house prefers lay magistrates to 
stipendiaries " will be the subject of a debate on 15th January, 
and on 22nd January Mr. Charles Brandreth will oppose the 
motion that the parking of private cars in Central London 
should be prohibited. The annual moot on 29th January, 
Sharpe and Others v. Dimwit, deals with the purported exclusion 
of the right to sue for breach of a fundamental term of a contract 
for the sale of goods and the related issue of manufacturers’ 
guarantees. All meetings will be held in Gray’s Inn Common 
Room ; debates at 7.30 p.m., the annual moot at 7.45 p.m. 
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“It’s as 
simple 
as this... 


...l! use a Photocopier to reduce office costs and to give me accurate 
copies quickly. 

The BUROMATIC does just this. 

It does not require negatives, so the cost per copy is amazingly 

low. It gives me photo-accurate copies of any original 

in a matter of seconds. 

So | sent for a demonstration in my own office, and | bless the 

day | did.” 


alana ree 55 ar se tot ie oa pelea fe sie a Naa aa Ti ace tore iy er ae Ree 2 ns Mar 


B e RO Mi AT } _ fe photocoprer 


IT’S BRITISH AND IT’S GUARANTEED 


Oyez House Fetter Lane London EC4 


Please send details of the Buromatic Photocopier. 
Write or ‘phone me to arrange a demonstration in my office, without obligation. 


name cum @@dress......... 


| 
| 
To The Solicitors’ Law Stationery Society, Limited 
| 
| 


. tel. no. 
Hess emmy’ ‘aeeens cous eines teases stn stones cies ted in eds abi eee de ine ais aaa cals ele eae 
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ESTABLISHED 1845 


STOCKER « ROBERTS 


Surveyors - AUCTIONEERS - VALUERS 


31 LEWISHAM HIGH STREET, S8.E.13 
34 BLACKHEATH VILLAGE, S.E.3 
9 “EVEREUX COURT, STRAND, W.C.2 


Les GREEN 2135 Lee Green 2983 


SHAWS 


Q.H. W. Shaw, F.A.L.P.A., M.R.San.l., P.P.C.LA., F.V.1.) | 
ESTATE MANAGERS, SURVEYORS AND VALUERS | 


Estate House, 85 Shaftesbury Avenue, W.1 
Also at 
149/1%1 Dulwich Road, Herne Hill, S.£.24. BRIixton 7866/7 


_ AUCTIONEERS’ ANNOUNCEMENTS 
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WARD, SAUNDERS & CO. 


L. 8. Saunders, F.AJ., F.CLA. W.J. wr FALPA, 
FYI. W. i. Sima, F.A.t., 


tsinsins: tity tele wea 0k 


SURVEYS, VALUATIONS, SALES, LETTINGS, 
MORTGAGES, REQUISITION CLAIMS, COM- 
PULSORY PURCHASE, DILAPIDATIONS, ETC. 


ESTATE MANAGEMENT SPICIALISTS 
Bonkers: Lloyds Bank Led. Barclays Bank Led, 
The Estate Offices 


298 and 299 Upper Street, London, N.! 
Telephones: CANonbury 2487-2488-2489 
Established over Half a Century 











eST. 188! TEL. Mon 1464, Syd 660! 


EASTMAN BROTHERS 
SURVEYORS and VALUERS 
ESTATE AGENTS 


Surveys ee Valuations for all purposes 
Plans and Specifications 
. Esteee Management in all areas 


HALIFAX HOUSE, 62/64 MOORGATE, E.C.2 


uJ ~Y Te) 
ELLIS & SONS 
Established |877 
Estate Agents, Valuers and Property Auctioneers 
Partners 
1. S. ALLAN-SMITH, F.A.L.P.A. 
GRAHAM E. ELLIS, F.A.1. 
I! Princess St., Albert Square, Manchester, 2 
Telephone : Blackfriars 4812 


Established |843 


GEORGE LOVEITT & SONS 


A. GREAVES, F.A.i. G. W. M. LOVEITT, A.R.LC.S., F.A.1. 
W. K. SPENCER, F.A.L.P.A. A. R. POMPRET, F.A.1. 
Auctioneers, Surveyors, Valuers and Estate Agents 
Management of Town and Country Properties 
Inventories prepared Probate and Mortgage Valuations 

ing Appeals and Compensation Claims 
29 Warwick Row, COVENTRY 
Telegroms : “ Presto” Telephone : 3081 /2/3/4 











Telegrams ; “ Covenant"’ 


| 


MIDLAND COUNTIES 





WOODS & CO. 


(ESTABLISHED 1868) 
R. W. HARRIS, F.A.1., F.A.LP.A. 


CHARTERED AUCTIONEERS AND ESTATE 
AGENTS, SURVEYORS AND VALUERS 
18 Castilian ig oe 


Telephone : 
and at 203 WATLING STREET (¥ “(wesm, TOWCESTER 
Telephone : 


WHEATER SMITH & A. T. SMITH 


PHILIP WHEATER SMITH, F.R.1.C.S. 


Chartered Surveyors, Land, Estate 
Agents and Valuers | 


LITTLE HORTON GREEN, BRADFORD 5 
Telephone : 20628 


Cc. W. MAYNE 


(Estabiished 1872) 
Chartered Surveyors and Valuers 
GUY MAYNE, F.R.LC.S. 
218 EARL’S COURT ROAD, 
LONDON, S.W.5 


Telephone Frobisher 0026 (2 lines) Adjoining Station | 








FULLER HORSEY 


S$SOns &@ CASSEEL 





AUCTIONEERS & VALUERS 
of PLANT, MACHINERY 


and FACTORIES 


Since 1607 





. 

30 LLOYDS AVENUE 
LONDON E-C€-3 

TELEPHONE ROYAL 4861 


NRP 9176 








| Street, 
| Telephone : 
recat ; 


"EST. “1813 I 
Pooentae STORR) 


AND 


|JOHNSON DYMOND|| 


LIMITED 
-AUCTIONEERS AND VALUERS- 


| SPECIALISTS IN THE SALE OF ALL i 
1 CLASSES OF PROPERTY 
' Sales held in two spacious Auction Rooms jj} 
|| daily, one being reserved for jewellery, silver | 
i and plated ware, watches, etc.; the} 
_ other for furniture, pictures, bronzes, works 
i of art, carpets, guns, wine, furs, wearing | 
i apparel and personal effects 


|| Valuations for Probate, 
i other matters 


London, 


TEMpie Bar 1181 & 1182 
ee Londo 








ff. E.WINGFIELD & CO. 
BUYERS Ol! 
FINE STAMPS 


STAMPS VALUED 
"OR P’ IBATE AND 
SURANCE PURPOSES 


Call, write or ‘phone - 
Miss R. Titford or Mr. A. L. Michael at 


392 STRAND. LONDON 


(OPPOSITE SAVOY HOTEL) 


Tel.: TEMple Bar 4136 W.C.2 





Telegrams = "ESTA ESTATE, SMARAODS. Ce LONDON 


HARRODS 


_ ESTATE OFFICES 


TOWN HOUSES AND FLATS 
COUNTRY HOUSES 
FARMS and AGRICULTURAL 
ESTATES 


AT 
REAL ESTATE INVESTMENTS 
Expert Valuers of 
Antiques, Pictures, China, Jewellery, 
Tapestries, etc., for Probate Transfer 
or insurance. 


Furniture Auction Galleries 
KNIGHTSBRIDGE S.W.! 


HARRODS LTD. 


Auctioneers, Estate Agents & Valuers 


32, 34 & 36 Hans Crescent, 
KNIGHTSBRIDGE 
Branch Offices: WEST BYFLEET, HASLEMERE and 
BERKHAMSTED 




















KING & CO. 


Chartered Surveyors 
BISHOPSGATE, LONDON, E.C.2 
London Wall 7201 (6 lines) 


725 GREEN LANES, LONDON, N.2/ 
Laburnum 6633 (5 lines 


71 











(ESTABLisHED 1899) 


K.A. SHAW & PARTNERS 


(C. M. SPAGNOLETTI, F.A.I. 
R. T. FITZSIMMONS, F.A.1.) 


SURVEYORS AND VALUERS 
19 & 20 Bow Street, Covent Garden, W.C.2 


(Over Midland Bank) 
Tel.: COVENT GARDEN 2255 (4 lines) 


HOTELS AND RESTAURANTS 
HAMMERSLEY KENNEDY & CO. 


19 Hanover Square, London, W.! - 
Telephone: MAYfair 6857 
have, since 1899, specialised in the sale and 
valuation of hotels and catering businesses to 
the exclusion of any other branch of estate 
agency. The partners are members of the 
leading professional bodies. 














London and Home Counties 
SPECIALISTS FOR 100 YEARS 


VALUATIONS, SALES, 
PROPERTY MANAGEMENT 


| Salter, Rex & Co. 


311 KENTISH TOWN ROAD, N.W.5 
GULliver 1085 (5 lines) 
24/7 HIGH HOLBORN, W.C.! 
HOLbera “is 








The Gentlewomen’s Work 
and Help Society (Inc.) 


ESTABLISHED 1891 


requests your help to cover 
increasing costs of Students’ 
Training, Annuities for the 
elderly and the maintenance 
of the Needlecraft Depot 


Annual Report available on request to : 


The Secretary, 1 King Street, Ridgefield, 
Manchester, 2 








THE STAR & GARTER HOME 
For Disabled Sailors, Soldiers and Airmen 


PATRON - HER MAJESTY THE QUEEN 


On average, nearly £30,000 is needed 

each year to meet the difference 

between known expenditure and 
dependable income. 

THE HOME, WHICH IS AN INDEPENDENT 

CHARITY, RELIES ON FURTHER LEGACIES 
TO FILL THIS GAP. 


Any eer information —— is available from 
Commandanit ( Dept. S.J.) 


Star and pees Home, Richmond, Surrey 
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